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	Order Decision
On papers on file

	by John Dowsett MA DipURP DipUD MRTPI

	an Inspector on direction of the Secretary of State for Environment, Food, and Rural Affairs

	Decision date: 12 June 2026
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	Order Ref: ROW/3347497

	· This Order is made under Section 53(2)(b) of the Wildlife and Countryside Act 1981 (the 1981 Act) and is known as the Lancashire County Council Restricted Byway along Moss Lane, Overton Definitive Map Modification Order 2022.

	· The Order is dated 18 May 2022 and proposes to modify the Definitive Map and Statement for the area to upgrade a footpath to a restricted byway as shown on the Order Map and described in the Order Schedule.

	· There were four objections outstanding when Lancashire County Council submitted the Order to the Secretary of State for Environment, Food, and Rural Affairs for confirmation.

	Summary of Decision: The Order is confirmed.

	[bookmark: bmkReturn]



Preliminary Matters
The application was made by Mr D Brooksbank on behalf of the British Horse Society.  The application as originally made to the Council sought to have the Definitive Map and Statement modified to upgrade Footpath Overton 1, also known as Moss Lane, from a Public Footpath to a Bridleway.  During its consideration of the application, the Order Making Authority (hereinafter the OMA) concluded that in addition to bridleway rights, the discovery of evidence indicated that, on the balance of probability, carriageway rights also existed over the application route.  The OMA subsequently made the Order on that basis, namely that the route should be upgraded to a Restricted Byway.
The OMA have advised that part of the land affected by the Order has no known or identified owner.  Dispensation was sought from, and granted by, the Secretary of State in respect of the service of notice on the owners and occupiers of the land in question, as required by the Highways Act 1980, prior to the Order being submitted for confirmation.   
I have not visited the site, but I am satisfied that based on the evidence that has been provided, I can make my decision without the need to do so.  
Main Issues
Section 53(2) of the 1981 Act requires a surveying authority to make orders to modify its Definitive Map and Statement in consequence of certain events specified in Section 53(3).  One such event is the discovery of evidence by the surveying authority which shows “that a highway shown in the map and statement as a highway of a particular description ought to be there shown as a highway of a different description” [subsection 53(3)(c)(ii)].
The evidence in this case is wholly documentary evidence.  The application was not accompanied by any evidence purporting to be claimed use of the route by local people or others.  In these circumstances, it is necessary to consider whether it can be inferred from the documentary evidence that there has been a dedication of a right of way at common law.
For the Order to be confirmed, the relevant statutory test is whether, on the balance of probabilities, restricted byway rights subsist on the application route.
Reasons
The route which is the subject of the Order is currently recorded on the Definitive Map and Statement as a Public Footpath.  It runs for a length of approximately 880 metres in a generally south south west direction from Downeyfield Road, Point A on the Order Map, to Middleton Road near to the edge of the built up area of Overton, Point B on the Order Map.  The Officer’s Report to the OMA’s Regulatory Committee on 17 November 2021 also included a map which identified additional points on the route which are relevant to the consideration of the evidence .  For ease of reference, this map (hereinafter “the Committee Map”) is included as an Appendix to this decision.  Point A is the same point on both maps, whilst Point B on the Order Map corresponds to Point F on the Committee Map.   
Photographic evidence included within the OMA’s submissions show that the route manifests as a trampled grass track through agricultural fields for much of its length, becoming more apparently a track towards its southern end as it approaches Point D on the Committee Map.  At its southern end it becomes a hardcore track which provides access to two residential properties.  There are field gates present at Point A, Point B, Point D, mid-way between Points D and E, and at Point E on the Committee Map.  The route is signposted as a Public Footpath at each end.
The application was supported primarily by map evidence but also with extracts from the Tithe settlements and information from the Finance Act 1910 documentation, both of which also include further maps.
The earliest evidence of the existence of the route comes from small scale county maps from the late eighteenth to mid-nineteenth century.   The whole of the route is shown on Yates 1786 Map of Lancashire as a “cross road”.   A “cross road” at the time of this map is generally understood to be a road linking two main roads and, consequently, may well have public rights to use it, although this is not automatically the case.  It is depicted in a similar manner to other roads on the map which are now highways and is shown as a continuation of a longer route that runs north from Downeyfield Road.  This suggests that the route had a wider function as part of the road network.
The entire route is also shown in a very similar manner on Greenwoods Map of Lancashire from 1818 and again from the key appears to be depicted as a cross road.  The northward continuation of the route from Downeyfield Road is also shown.  Hennet’s 1830 Map of Lancashire, similarly, shows the whole of the route and the northward continuation, and is also described as a cross road, although it is depicted as narrower than the other routes to which it connects.   
These small scale maps do not provide any definitive evidence in respect of the status of the route, although they do show that it existed as a recognised road at least as far back as 1786.  However, there is some logic to the OMA’s suggestion that maps at the scale to which these were drawn would not show minor routes such as footpaths, and that this is indicative of substantial routes capable of being used on horseback, or with wheeled vehicles.  There is also logic to the OMA’s reasoning that, because these were commercial maps, they would show routes that the purchasers could legitimately use.  
The submissions included a series of extracts from historic Ordnance Survey (hereinafter OS) maps dating from 1848 to 1947.  The earliest of these is the 6 inch map from 1848.  This shows the whole of the route and the continuation to the North of Downeyfield Road (then known as Heaton Lane), and it is labelled as Moss Lane.  It is depicted in a similar manner to other roads, also shown as named lanes on the map, which are now highways.  The route is shown as free of any obstructions or lines crossing the route that would indicate a gate or fence.  This is consistent with the depiction of the route on the earlier small scale maps.
By the time of the 1891 25 inch map and 1895 6 inch map, which both appear to have been compiled from the same survey, the full length of the route is still shown.  However, the condition of the route has changed from the earlier map.  The northernmost section between Points A and B on the Committee Map, whilst still shown as fenced is also shown braced to the adjoining fields, which indicates that it is included within the same land parcel as the field.  A line across the route at Points A and B most likely indicates a gate or fence across the route.  The majority of the route is shown as a separate land parcel which also appears to be gated at approximately Point D on the Committee Map.  The surface is shown as either rough pasture or furze (gorse).  The southernmost section is still shown as a road, or track, that latterly runs through an area of rough pasture before joining what is now Middleton Road.
The route is not shown on the 1898 1 inch map.  The 1 inch maps at this time did show footpaths and unmetalled roads and the omission of the route most likely reflects the circumstances shown on the slightly earlier, larger scale, maps from 1891 and 1895.  Taken together these maps would indicate that the use of the route had significantly declined in the period between 1848 and 1891 and that by the last years of the nineteenth century, it was no longer considered suitable for use by wheeled vehicles.
The 1913 25 inch map, however, shows a further change with the section of the route between Points A and B on the Committee Map depicted as a double pecked line with the annotation Foot Path.  The route is still shown gated at each end.  The longest section is no longer shown as rough pasture, although other areas shown in this manner on earlier maps are still depicted as such.  This indicates that the route was more obviously present at that time.  The application route and the northward continuation are also labelled as Moss Lane.  
The route is depicted in a broadly similar way on the 1 inch and 6 inch maps from 1916 through to 1955.  On the one inch maps the route is shown using dashed line a similar manner to other routes in the area now recorded as footpaths which can also indicate a bridleway.  An extract from the 1:25,000 map from 1947 differs slightly in that it depicts the whole of the route as a partially fenced “other road”.  The map key indicates that that footpaths and bridleways are shown as a single dotted or dashed line with either an F.P. or B.R. annotation.  The whole of the route is shown as a footpath, a dashed line, on the 1966 edition of the 1:25,000 map, although it does not have an F.P. annotation.
The most recent historical map is the 1972 OS 1:2500 map,  The extract provided does not show the whole of the route, a short section at the northern end where the route joins Downeyfield Road is on an adjoining map sheet which has not been included in the evidence.  Nonetheless, this shows the northern section of the route annotated as a path to a point to the south of Point B on the Committee Map.  From here it is annotated as a track and with the name Moss Lane for the remainder of the route to where it joins Middleton Lane at Point F on the Committee Map.  Lines are shown across the route at Point B on the Committee Map, at the point where the path transitions to a track, and at Point D on the Committee Map.  These are likely to denote gates. 
Extracts were also provided from three editions of Bartholomew’s half inch maps from 1905, 1920, and 1941.  None of these show the application route.  Bartholomew’s maps were primarily aimed at drivers and cyclists.  Consequently, routes not suitable for wheeled vehicles might not be shown, although some footpaths and bridlepaths might be.  
Map evidence alone cannot be relied on as demonstrative of any public rights.  Both the early OS maps and Bartholomew maps carry disclaimers to the effect that the representation on the map of a road, track or footpath is not evidence of a right of way.  It can, however, provide an indication of the presence and physical state of a route over time.  It is clear from the Ordnance Survey map extracts provided that the use of the route declined in the second half of the nineteenth century, for reasons that are unknown, to the extent that it potentially had little physical presence as a route by the time of the 1891 OS map.  Nevertheless, by the time of the 1913 map onwards it was again recognised as an extant route, albeit diminished in form.
Aerial Photos from an unknown date in the 1960s and from 2016 show faint traces of much of the route and as a more clearly defined track from Point D to Point F on Committee Map.  At these times the route was recorded as a Public Footpath.
The best evidence in terms of the status of the route is derived from the Tithe Maps and Apportionments from the mid nineteenth century.  The application route is close to the boundary of three parishes.  The full length of the application route appears on the Tithe Map for Overton Parish which was produced in 1844.  In the Tithe Award the route is listed as a public road and as being owned by the Surveyors of Highways.  This is almost contemporary with the first edition 6 inch OS map from 1848 and is strong evidence that, at that time, the application route was a public road and likely to be wide enough to be used by wheeled vehicles.
The Tithe Map for Middleton Parish, also from 1844, shows the north end of the route where the Parish Boundary is almost contiguous with the west side of the application route.  Where the Parish boundary veers to the west, the route is annotated “to Overton”.  In the Tithe Award it is described as a lane and as being owner by the Surveyors of Highways.  This is indicative of it being more than a minor route.
On the Heaton with Oxcliffe Parish Tithe Map from 1841, although none of the application route lies within this Parish, the junction of what is now Downeyfield Road with the application route is marked with “from Overton” on the limb forming the application route.  Again, this is indicative of it being more than a minor route.  All of the evidence from the Tithe Maps and Awards strongly indicates that the application route was a public road in the mid-nineteenth century. 
Extracts from the map produced under the terms of the Finance Act 1910 have been provided which show that the greater part of the route was included within two separate hereditaments with only a short section of the southern part of the route, between Points D and F on the Committee Map excluded from the adjoining fields.  A deduction for tax purposes could be claimed if an owner’s land was crossed by a right of way.  Although no extract from the valuation book was provided in the submissions, the OMA state that neither landowner claimed a reduction.  This would suggest that in the early part of the twentieth century public vehicular rights, in particular, were not recognised by the landowners.  This would tie in with the diminished physical presence of the route on mapping in the late nineteenth and early twentieth century.  
Throughout the process for formally recording Rights of Way from the 1932 Rights of Way Act through to the preparation of the definitive Map and Statement under The National Parks and Access to the Countryside Act 1949 and the subsequent review of the Definitive Map carried out by the OMA in the 1970’s, the route has been recognised as a Public Footpath.
Highways adoption records show that the application route is not recorded as a publicly maintainable highway on the County Council's List of Streets and was not shown as a publicly maintainable highway in the records believed to be derived from the 1929 Handover Map.  It is accepted as a publicly maintainable footpath.
Highways rights are persistent and cannot be lost through abandonment or lack of use.  Public rights to use a highway can only be removed if an Order removing them has been made.  The OMA states that it has no records of any such Orders being made in respect of the application route.  I have no reason to believe that this is not the case.
Taken as a whole, although the use of the route has clearly changed over time, and in the late nineteenth and early twentieth century may have almost ceased, the evidence adduced strongly indicates that the application route was a public road in the mid-nineteenth century with associated carriageway rights, and that these rights have not been extinguished.
Other Matters
There are four outstanding objections to the Order.  Three of these are made by owners of the land crossed by the route and the fourth by the Parish Council.  
The objections relate to disturbance to livestock within the fields from horse traffic;  use by horses making the route muddy make footpath less useable for those on foot and lead to encroachment into adjoining fields; highway safety on Downeyfield Road from riders or horsedrawn vehicles waiting on the carriageway whilst opening the gate, or livestock escaping onto the road if the gate is left open; and the potential for livestock getting mixed up between neighbouring farms.  Concerns were also raised regarding the age of the evidence relied on.
The test to be applied in considering whether to confirm the Order is whether on the balance of probabilities Restricted Byway rights subsist on the application route.  The question is solely whether the rights of way do, or do not, exist.  Matters relating to the suitability of the way for public use, whether other alternative routes are available, or any other effects of confirming the Order are not ones that I can consider.  Whilst noting the point about the age of the evidence, because highway rights persist until they are legally extinguished, it is necessary to consider the whole available history of the route. 
Section 67 of the Natural Environment and Rural Communities Act 2006 extinguished rights of way for mechanically propelled vehicles over any way which was shown in a definitive map and statement only as a footpath, bridleway, or restricted byway.  This was subject to certain exceptions.  There is no evidence before me that indicates any of these exemptions apply in this case.  Consequently, rights of way for mechanically propelled vehicles over the application route would have been extinguished by Section 67.  Any other rights would be unaffected by this.
[bookmark: bmk_Conclusions]Conclusions
The picture painted by the evidence is that the application route existed as a substantive road which was part of a through route, and likely capable of accommodating wheeled traffic from at least 1786.  It is recognised as a public road owned by the Surveyors of Highways in the 1840’s.  It appears  depicted in a similar manner to other named Lanes nearby, which are now public vehicular highways.  Its listing in the Overton Tithe Award, the Parish within which the entire length of the application route is located, as a public road, strongly suggests that it was of an equivalent status to the other named Lanes nearby and more than a route used only by walkers and horse riders/pack animals.  
It is also clear that in the second half of the nineteenth the routes use as a road used by vehicles declined, although there is no evidence to indicate why this occurred.  Despite no deductions being sought for highways during the Finance Act valuations in the early twentieth century, the route is shown on twentieth century maps in its diminished form usually identified as a footpath, bridleway or track, with footpath status ultimately being recorded on the Definitive Map and Statement.  
Whilst there are footpath rights recorded over the application route, this does not preclude higher rights from being present.  A period of non-use, however long, does not cause those rights to cease to exist or be diminished.  There is undisputed evidence that the route was considered a public road in the mid-nineteenth century.  The term “public road” strongly implies that this was a route intended for all types of traffic including equestrian and vehicular traffic.  There is no evidence that would indicate that prior to the enactment of the Natural Environment and Rural Communities Act any of these rights had been extinguished by a stopping up or diversion Order.  
The above points, cumulatively with the earlier map evidence showing the route as a cross road and the 1848 OS map depicting the route in a similar manner to other named lanes in the area that are now highways, lead me to conclude that, on the balance of probability that carriageway rights were established over the application route by the mid nineteenth century.  Rights of way for mechanically propelled vehicles over the route were subsequently extinguished in 2006 by operation of Section 67 the Natural Environment and Rural Communities Act.


Taken as a whole, I find the evidence shows that, on the balance of probability,  public rights up to Restricted Byway status exist over the application route.
Formal Decision
I confirm the Order
John Dowsett 
INSPECTOR


APPENDIX 
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