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JUDGMENT    
   

 

1. The First and Second Claimants’ claims for: 
 
(a) harassment related to age, contrary to s. 26 Equality Act 2010; 
(b) unauthorised deductions from wages under s. 23 Employment 

Rights Act 1996; and 
(c) failure to provide written particulars of employment contrary to s. 1 

Employment Rights Act 1996, read with s. 38 Employment Act 2002, 
 
succeed. 
 

2. The Respondent is ordered to pay the following sums to the first 
Claimant. These sums are gross and may be subject to deductions for 
tax or national insurance: 
 
(a) £3,000 in respect of injury to feelings for age-related harassment, 

contrary to s. 26 Equality Act 2010; 
(b) £499.73 in respect of interest on that sum; 
(c) £6,173.71 in respect of unauthorised deductions from wages; 
(d) £1,667.20 representing four weeks’ pay for failure to provide written 

employment particulars under s. 1 Employment Rights Act 1996, in 
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accordance with s. 38 Employment Act 2002. 
 

3. The Respondent is ordered to pay the following sums to the second 
Claimant. These sums are gross and may be subject to deductions for 
tax or national insurance: 
 
(a) £3,000 in respect of injury to feelings for age-related harassment, 

contrary to s. 26 Equality Act 2010; 
(b) £504.33 in respect of interest on that sum; 
(c) £6,876.78 in respect of unauthorised deductions from wages; 
(d) £1,719.20 representing a 25% uplift on the award for unauthorised 

deductions from wages under s. 207A TULReCA 1992, owing to the 
Respondent’s wholesale failure to comply with the ACAS Code of 
Practice on Disciplinary and Grievance Procedures; 

(e) £1,667.20 representing four weeks’ pay for failure to provide written 
employment particulars under s. 1 Employment Rights Act 1996, in 
accordance with s. 38 Employment Act 2002. 

 

   WRITTEN REASONS 
 
Introduction 
 

1. The Claimants pursue claims for unauthorised deductions from wages, 
failure to provide a statement of written employment particulars and age-
related harassment. 
 

2. The Claimants’ claims arise out of their engagement with the Respondent for 
a period of just over three months in late 2023/early 2024. The Respondent 
describes itself as a software company offering AI-driven social listening 
solutions. It is in voluntary liquidation. Its sole remaining director is Mr 
Ganesh Maharaj Muppala (known as Raj).  
 

The Issues 
 

3. The issues in the claim were set out by EJ Leith at the case management 
hearing on 20 February 2025. The first Claimant responded stating that he 
wished to add two additional claims, for unpaid holiday pay and unpaid 
pension contributions. These claims were not made in the original claim form; 
there is no application to amend to include them and they were not recorded 
by EJ Leith in the List of Issues, nor in any subsequent List of Issues. No 
application to amend to include them has been made before me today. I 
therefore do not include these claims in the list of issues in respect of either 
claimant (and I note that, in fact, the second Claimant did not raise any issue 
with the List of Issues prepared by EJ Leith, although she now seeks to claim 
sums in respect of these heads of loss).  
 

4. I reproduce the List of Issues set out by EJ Leith below, which is the List of 
Issues for me to determine. 
 
Employment Status 
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4.1 Were the first and second claimants employees of the respondent  
 within the meaning of s. 230 Employment Rights Act (‘ERA’) 1996? 
 
4.2 Were the first and second claimants employees of the respondent  
 within the meaning of s. 83 Equality Act (‘EqA’) 2010? 
 
4.3 Were the first and second claimants workers of the respondent  
 within the meaning of s. 230 ERA 1996? 
 
Harassment Related to age (EqA 2010 s. 26) 
 
4.4 Did the respondent do the following things? 
 
4.4.1  Between 24 January 2024 and 1 February 2024, during a   

 Teams call, Leo Aghili telling the first claimant that someone   
  his age would not have knowledge of business law? 
 
4.5 If so, was that unwanted conduct? 
 
4.6 Did it relate to age? 
 
4.7 Did the conduct have the purpose of violating the first claimant’s  
 dignity or creating an intimidating, hostile, degrading, humiliating or  
 offensive environment for the first claimant? 
 
4.8 If not, did it have that effect. The Tribunal will take into account the  
 first claimant’s perception, the other circumstances of the case and  
 whether it is reasonable for the conduct to have that effect. 
 
4.9 Did the respondent do the following things: 
 
4.9.1 On 24 January 2024, during a Teams call with other    

 colleagues present, Leo Aghili shouting at the second    

 claimant “shut up, I am your superior” when she refused to   

 take on extra work? 
 
4.10 If so, was that unwanted conduct? 
 
4.11 Did it relate to age? 
 
4.12 Did the conduct have the purpose of violating the second claimant’s 
 dignity or creating an intimidating, hostile, degrading, humiliating or  
 offensive environment for the second claimant? 
 
4.13 If not, did it have that effect? The Tribunal will take into account the  
 second claimant’s perception, the other circumstances of the case  
 and whether it is reasonable for the conduct to have that effect. 
 
Remedy for discrimination 
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4.14 Should the tribunal make a recommendation that the respondent  
 take steps to reduce any adverse effect on the claimants? What  
 should it recommend? 
 
4.15 What financial losses has the discrimination caused the claimants? 
 
4.16 What injury to feelings has the discrimination caused the claimants  
 and how much compensation should be awarded for that? 
 
4.17 Should interest be awarded? How much? 
 
Unauthorised deductions 
 
4.18 Did the respondent make unauthorised deductions from the first  
 claimant’s wages and if so, how much was deducted? It is common 
  ground that the only payments the first claimant received from 
the   respondent were £300 in December 2023 and £600 in January 
  2024.  
 
4.19 Did the Respondent make unauthorised deductions from the second 
  claimant’s wages and if so, how much was deducted? It is common 
 ground that the only payment the second claimant received was  
 £300 in December 2023. 
 
Failure to provide written statement of employment particulars 
 
4.20 When these proceedings were begun, was the respondent in breach 
  of its duty to give the claimant a written statement of employment  
 particulars or a change to those particulars? 
 
4.21 If the claim succeeds, are there exceptional circumstances that  
 would make it unjust or inequitable to make the minimum award of  
 two weeks’ pay under section 38 of the Employment Act 2002? If  
 not, the Tribunal must award two weeks’ pay and may award four  
 weeks’ pay.  
 
4.22 Would it be just and equitable to award four weeks’ pay? 

 
Documents and Evidence 

 
5. I have been provided with witness statements on behalf of each of the 

Claimants, who also gave oral evidence (although they were not cross-
examined as the Respondent did not attend). I have also been provided with 
a witness statement from Mr Daniel Fuller, who did not attend the Tribunal. I 
have read this statement but can place limited weight upon it given that Mr 
Fuller did not attend to be questioned. I was also provided with documentary 
evidence in the form of a zip file, which I read and to which I refer where 
appropriate below.  I have also read the Employment Tribunal file, which 
includes the claim forms, response forms, Tribunal orders and schedules of 
loss. 
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6. I asked both claimants some clarificatory questions. I found both of them to 
be credible and honest witnesses who did not seek to exaggerate their claims 
and made appropriate concessions. For example, the second Claimant said 
she recalled being told that she would be paid the £50,000 salary 
retrospectively if she passed her trial period. I asked the first Claimant if he 
remembered a similar conversation and he frankly acknowledged that he did 
not.  

 
Findings of Fact 
 

7. Both Claimants responded to an advert on LinkedIn posted by the 
Respondent. The advert sought 20 sales executives to join its teams in 
Cardiff, Bristol, London and Birmingham. The advert stated that the interview 
process consisted of three stages: a telephone interview, a video interview 
and a six week trial period. In relation to the latter, the advert stated “We’ll 
provide full training and support during this time. Show us you can excel and 
we’ll offer you a full-time contract.” 

 
8. Immediately beneath this section was a heading “benefits”, which were set 

out as including a competitive base salary of £50,000 GBP and an attractive 
commission structure offering an OTE of £120,000+. 

 
9. Both Claimants had a short, informal telephone interview and then a longer 

video interview with the Respondent’s Head of Social Intelligence and 
Director of Sales & Partnerships, Leo Aghili. During the latter interview, Mr 
Aghili told the Claimants that they would be offered a full-time role if they 
achieved a total of £15,000 sales during a six-week trial period. During that 
period they would be paid commission on the sales they achieved. Both 
Claimants understood that payment during the trial period would be on the 
basis of commission and not salary. They were assured that the team was 
performing, the products were selling and that they should easily make the 
target.  

 
10. Both Claimants were successful in the video interview. They were sent an 

email by Mr Aghili headed “Congratulations” in the following terms (I have 
only seen the second Claimant’s email, but I find that the first Claimant’s 
email was in similar terms): 

 
“Many congratulations on making it through to the final stage of your interview. 

This will be a six-week period starting from Wednesday the 4th of October 
2023 and in this period you will have full product, process, support and 
development training, all while learning on the job. In this stage you will be 
paid 20% commission on your deals and you will be paid as soon as the 
clients funds our [sic] in our account and cleared. In this period for you to 
progress into a full time role with a basic salary of 50,000gbp plus 
commissions you will need to raise 15000 gbp.  

 

We look forward to helping you progress into a full-time role with us here and we 
wish you luck. Could you please join the training on the link provided for 
10am gmt. Bring a pen and paper...” 
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11. The second Claimant began working for the Respondent on 4 October 2023. 
The first Claimant began on 18 October 2023.  

 
12. The Claimants told me, and I accept, that they both worked 40 hour working 

weeks. There was a call at around 9:30 each morning that they had to join, 
and they both worked from 9 a.m. - 5 p.m. each day. The Claimants received 
training in relation to the tools and then they began to make efforts to sell 
them during their working hours. The second Claimant took on additional 
duties including training colleagues, managing pipelines, setting up internal 
resources and manually merging an average of 2000 duplicate records per 
day whilst continuing her sales responsibilities.  

 
13. The second Claimant recalled that at some point either in her interview or 

during her first week, Mr Aghili told her that she would be paid the £50,000 
salary retrospectively if she passed the six-week period. The first Claimant 
did not remember any such comment. During the six-week period, the first 
Claimant contacted Mr Aghili via WhatsApp to ask whether he could have 
some confirmation that he was not (generally) getting paid, as he had 
received an unemployment grant before starting work for the Respondent. 

 
14. In around December 2023, the Claimants were told that the £15,000 target 

was not a total contract value target, but a monthly recurring revenue target. 
This was different from what they had originally been told. 

 
15. Both Claimants were paid £300 just before Christmas 2023 which the second 

Claimant believed was said to be instead of a company holiday event. The 
first Claimant recalls it being expressed as “support” to help the sales 
executives out.  

 
16. As time went on, the Claimants realised that the product was not something 

that could be sold quickly. Deals required months of negotiation and 
planning. No deals had been made by any of the team, and when the six-
week period passed, there was no communication from the Respondent. The 
sales executives were encouraged with the message that “deals were on 
their way”. 

 
17. The second Claimant raised concerns about the lack of deals and pay in 

December 2023. She was told by Mr Aghili to take a day off. She took four 
days off for similar reasons during her period with the Respondent. The first 
Claimant did not take any days off. 

 
18. The second Claimant described a number of difficulties that arose when she 

appeared to be close to making deals in January 2024. She was not provided 
with the information she needed to complete deals. On 24 January 2024, Mr 
Aghili asked the second Claimant to take on additional marketing-related 
responsibilities. The second Claimant declined, saying she was not paid to 
do this and was already fully occupied with her role. Mr Aghili raised his voice 
and told the second Claimant “shut up, I am your superior”. I accept that this 
incident occurred as recounted by the second Claimant. 

 
19. Later that same day, the Claimant’s system access was removed and she 



Case Number: 2303111/2024 & 1400726/2024 
 

   

 

was informed that her engagement had been terminated. There is a 
WhatsApp message from Mr Aghili to the second Claimant stating “This isn’t 
working I wish you all the best in future we will not be offering you a contract.” 

 
20. The first Claimant also experienced problems in January 2024 when he 

began to generate traction with a lead-generation tool. He used the tool to 
generate data for the client, but it became apparent that it was faulty. The 
second Claimant reported this to the technical team, but they were unable to 
produce data that satisfied the client’s requirement. It became apparent to 
the first Claimant that the tool was being sold based on misinformation.  

 
21. At the end of January, Mr Aghili transferred £600 to the first Claimant and 

other remaining sales executives (not the second Claimant, whose 
engagement had by this point been terminated). 

 
22. On or around 1 February 2024, the first Claimant had a Teams meeting with 

Mr Aghili during which he brought up the fact that he was not being paid. In 
response, Mr Aghili told the first Claimant that someone of his age would not 
have knowledge of corporate or business law. Immediately following this 
meeting, Mr Aghili removed the first Claimant’s access to all company 
systems and sent a termination message via text.  

 
23. The second Claimant submitted a grievance on 6 February 2024 complaining 

of unauthorised deduction from wages and poor treatment, but not 
discrimination. She received no response to the grievance.  

 
The Law 
 
Employment status 
 

24. Section 230 ERA 1996 provides:  
 
(1) In this Act “employee” means an individual who has entered into or works under (or 
where the employment has ceased, worked under) a contract of employment.  
 
(2) In this Act “contract of employment” means a contract of service or apprenticeship, 
whether  express or implied, and (if it is express) whether oral or in writing. 
 
(3) In this Act, “worker” (except in the phrases “shop worker” and “betting worker”) means 
an individual who has entered into or works under (or, where the employment has ceased, 
worked under) -  
 
(a) a contract of employment; or 
(b) any other contract, whether express or implied, and (if it is express) whether oral or in 

writing, whereby the individual undertakes to do or perform personally any work or 
services for another party to the contract whose status is not by virtue of hte contract 
that of a client or customer of any profession or business undertaking carried on by the 
individual. 

 
(4) In this Act “employer”, in relation to an employee or a worker, means the person by whom 
the employee or worker is (or where the employment has ceased, was) employed.  
 
(5) In this Act “employment” –  
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(a) in relation to an employee, means (except for the purposes of section 171) employment 
under a contract of employment, and 

(b) In relation to a worker, means employment under his contract.” 

 
25. Guidance on the factors to be considered in determining whether or not there 

is a contract of employment in place was set out in Ready Mixed Concrete v 
Minister of Pensions and National Insurance [1968] 2 QB 497. This is a 
threefold test. Firstly, there must be mutuality of obligation whereby an 
individual agrees to provide their own work and skill in exchange for 
remuneration. Secondly, the individual must have agreed expressly or 
impliedly to be subject to a sufficient degree of control for the relationship to 
be one of master and servant (or, in more modern terms, employer and 
employee). Thirdly, the other terms of the contract must be consistent with it 
being a contract of employment.  

 
26. Section 83(2) EqA 2010 provides that “employment” means employment 

under a contract of employment, a contract of apprenticeship or a contract 
personally to do work.  

 
Unauthorised Deductions from Wages 
 
27. Section 13 ERA 1996 provides as follows:  

(1) An employer shall not make a deduction from wages of a worker employed by him unless 

–  

(a) the deduction is required or authorised to be made by virtue of a statutory provision or 

a relevant provision of the worker’s contract, or 

(b) the worker has previously signified in writing his agreement or consent to the making of 

the deduction... 

 

(3) Where the amount of wages paid on any occasion by an employer to a worker employed 

by him is less than the total amount of the wages properly payable by him to the worker on 

that occasion (after deductions), the amount of the deficiency shall be treated for the 

purposes of this Part as a deduction made by the employer from the worker’s wages on that 

occasion... 

 

28. An employee has the right to complain to an Employment Tribunal of an 

unlawful deduction from wages made in contravention of s. 13 pursuant to 

section 23(1)(a) ERA 1996. 

National Minimum Wage 

29. Section 1 of the National Minimum Wage Act 1998 provides as follows: 
 
(1) A person who qualifies for the NMW shall be remunerated by his employer in respect of 
his work in any pay reference period at a rate which is not less than the national minimum 
wage. 
 
(2) A person qualifies for the national minimum wage if he is an individual who -  

(a) is a worker; 

(b) is working or ordinarily works in the UK under his contract; and 

(c) has ceased to be of compulsory school age. 

 

(3) The national minimum wage shall be such hourly rate as the Secretary of State may from 

time to time prescribe. 
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30. Section 54 of the National Minimum Wage Act 1998 provides as follows: 

 
(1) In this Act,, “employee” means an individual who has entered into or works under (or, 

where the employment has ceased, worked under) a contract of employment. 

 

(2) In this Act “contract of employment” means a contract of service or apprenticeship, 

whether express or implied and (if it is express) whether oral or in writing. 

(3) In this Act “worker” (except in the phrases “agency worker” and “home worker”) means 

an individual who has entered into or works under (or, where the employment has ceased, 

worked under) -  

 

(a) a contract of employment; or 

(b) any other contract, whether express or implied and (if it is express) whether oral or in 

writing, whereby the status is not by virtue of the contract that of a client or customer of any 

profession or business undertaking carried on by the individual, 

 

and any reference to a worker’s contract shall be construed accordingly. 

 

31. Section 17 of the NMWA 1998 provides as follows: 
 

(1) If a worker who qualifies for the national minimum wage is remunerated for any pay 

reference period by his employer at a rate which is less than the national minimum wage, 

the worker shall at any time (‘the time of determination’) be taken to be entitled under his 

contract to be paid, as additional remuneration in respect of the period, whichever is the 

higher of -  

 

(a) the amount described in subsection (2) below) and 

(b) the amount described in subsection (4) below 

 

(2) The amount referred to in subsection (1)(a) above is the difference between: 

 

(a) the relevant remuneration received by the worker for the pay reference period; and 

(b) the relevant remuneration which the worker would have received for that period had he 

been remunerated by the employer at a rate equal to the NMW... 

 

(4) The amount referred to in subsection (1)(b) above is the amount determined by the 

formula -  

 

(A/R1) x R2 

 

where -   

A is the amount described in subsection (2) above; 

R1 is the rate of NMW which was payable in respect of the worker during the pay 

 reference period, and  

R2 is the rate of NMW which would have been payable in respect of the worker  

 during that period had the rate payable in respect of him during that period been  

 determined by reference to regulations under s 1 and 3 above in force at the time 

 of determination. 

 

32. Section 28 of the NMWA 1998 provides as follows: 

 
(1) Where in any civil proceedings any question arises as to whether an individual qualifies 

or qualified at any time for the NMW it shall be presumed that the individual qualifies or, as 

the case may be, qualified at that time for the national minimum wage unless the contrary is 

established. 
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(2) Where -  

(a) a complaint is made -  

(i) to an employment tribunal under s. 23(1)(a) of the ERA 1996; and 

(b) the complaint relates in whole or in part to the deduction of the amount described as 

additional remuneration in section 17(1) above,  

it shall be presumed for the purposes of the complaint so far as relating to the deduction of 

that amount, that the worker in question was remunerated at a rate less than the national 

minimum wage unless the contrary is established. 

 
33. There are exclusions from entitlement to the national minimum wage under 

Part 6 of the National Minimum Wage Regulations 2015 for schemes for 
training, work experience, temporary work or seeking or obtaining work, and 
also for schemes for trial periods of work (see regulations 51 and 52). In order 
to fall within these regulations, a scheme must be designed to provide 
training, work experience or temporary work or to assist in the seeking or 
obtaining of work, and must in whole or part be made or funded by the 
Secretary of State under various statutory regimes. There is no suggestion 
that the scheme in this case fell within that definition. 

 
34. The NMW Regulations 2015 set out several different types of work for which 

the national minimum wage must be paid. Under regulation 30, “time work” 
is work other than salaried hours work in respect of which a worker is entitled 
under their contract to be paid (inter alia) “by reference to a measure of output 
in a period of time where the worker is required to work for the whole of that 
period”. The calculation of hours of time work is to be made in accordance 
with regulations 31 – 35. 

 
35. Under regulation 44 NMW Regulations 2015, unmeasured work is any other 

work that is not time work, salaried hours work or output work. The 
calculation of hours of unmeasured work is to be determined in accordance 
with regulations 45 – 48 (save where there is a daily average agreement).  

 
36. For the purposes of both time and unmeasured work, hours spent training, 

when the worker would otherwise be doing time or unmeasured work, are to 
be treated as hours of work (see regulations 33 and 46). 

 
Age-related harassment 
 
37. Age is a protected characteristic under s. 5 EqA 2010.  
 

38. Section 26 EqA 2010 provides that a person (A) harasses another (B) if (a) 
A engages in unwanted conduct related to a relevant protected characteristic 
and (b) the conduct has the purpose or effect of (i) violating B’s dignity or (ii) 
creating an intimidating, hostile, degrading, humiliating or offensive 
environment for B. In deciding whether the conduct has the proscribed effect, 
the court must take into account the perception of B, the other circumstances 
of the case and whether it is reasonable for the conduct to have that effect. 
 

39. Section 40 EqA 2010 provides that employers must not harass their 
employees.  
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40. Not all unwanted conduct will reach the threshold of violating dignity; see 
Richmond Pharmacology v Dhaliwal [2009] ICR 724 at [22]: 
 

“We accept that not every racially slanted adverse comment or conduct may 
constitute the violation of a person's dignity. Dignity is not necessarily 
violated by things said or done which are trivial or transitory, particularly if it 
should have been clear that any offence was unintended. While it is very 
important that employers, and tribunals, are sensitive to the hurt that can be 
caused by racially offensive comments or conduct (or indeed comments or 
conduct on other grounds covered by the cognate legislation to which we 
have referred), it is also important not to encourage a culture of 
hypersensitivity or the imposition of legal liability in respect of every 
unfortunate phrase.” 
 

41. It is for the Claimant to prove facts from which the Employment Tribunal could 
conclude, in the absence of an adequate explanation, that the Respondent 
committed an unlawful act of discrimination (see Madarassy v Nomura 
International Plc [2007] ICR 867). The Court of Appeal in that case explained 
what is meant by “could conclude” (referring to the words in a previous 
version of this section, in the Sex Discrimination Act 1975): 
 
56.  The court in Igen v Wong expressly rejected the argument that it was 
 sufficient for the complainant simply to prove facts from which the 
tribunal could conclude that the respondent “could have” committed an 
unlawful act of discrimination. The bare facts of a difference in status and a 
difference in treatment only indicate a possibility of discrimination. They are 
not, without more, sufficient material from which a tribunal “could conclude” 
that, on the balance of probabilities, the respondent had committed an 
unlawful act of discrimination. 
 
57.  “Could conclude” in section 63A(2) must mean that “a reasonable 
tribunal could properly conclude” from all the evidence before it. This would 
 include evidence adduced by the complainant in support of the 
allegations of sex discrimination, such as evidence of a difference in status, 
a difference in treatment and the reason for the differential treatment. It would 
also include evidence adduced by the respondent contesting the complaint. 
Subject only to the statutory “absence of an adequate explanation” at this 
stage, the tribunal would need to consider all the evidence relevant to the 
discrimination complaint; for example, evidence as to whether the act 
complained of occurred at all; evidence as to the actual comparators relied 
on by the complainant to prove less favourable treatment; evidence as to 
whether the comparisons being made by the complainant were of like with 
like as required by section 5(3) of the 1975 Act and available evidence of the 
reasons for the differential treatment.  

 
42. The Supreme Court confirmed in Royal Mail Group Ltd v Efobi [2021] 1 WLR 

3863 that this approach continues to apply following the passing of the 
Equality Act 2010, which contains slightly different wording as to the burden 
of proof (see paragraph 30). 

Employment Particulars 

https://uk.westlaw.com/Document/I6F583C10E44911DA8D70A0E70A78ED65/View/FullText.html?originationContext=document&transitionType=DocumentItem&ppcid=4706639a43674da9a63581656b83d2c4&contextData=(sc.Search)
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43. Section 38 Employment Act 2002 provides that, if in the case of proceedings 
to which the section applies, the tribunal finds in favour of the worker and 
either makes no award to him/her (s. 38(2)) or makes an award to him/her 
(s. 38(3)) in respect of the claim to which the proceedings relate, and when 
the proceedings were begun the employer was in breach of his duty to 
provide relevant employment particulars under s. 1 or 4 of the Employment 
Rights Act 1996, the tribunal must make an award in the minimum amount 
(two weeks’ pay) and may if it considers it just and equitable make an award 
at the higher amount (four weeks’ pay) instead.  
 

44. The amount of a week’s pay is to be calculated in accordance with Chapter 
II of Part XIV ERA 1996, and capped at the amount set out in s. 227 ERA 
1996, which is to be calculated at the effective date of termination in the case 
of individuals whose employment has ended (see s. 38(6) and (7)).  

Conclusions 

Were the Claimants Employees? 

45. Although the Respondent has not appeared before me, its primary 
contention in its Grounds of Resistance is that the Claimants were not 
employees. The Respondent contends that they were “consultants” who 
raised invoices that were paid. The Respondent states that their engagement 
was a “six week period” that formed part of the “final stage of the interview 
process”, which it describes as a “real-world scenario involving the 
generation of new business valued at £15,000 within a six-week period”. It 
further states that as a “good faith gesture”, the Claimants were offered a 
20% commission on any secured business as a consultancy fee during this 
final stage of interview. 
 

46. The Respondent’s characterisation of the arrangement does not accord with 
the reality as set out in its “congratulations” email to the Claimants, or how 
the arrangement worked in practice. In particular: 
 
(a) The email to the Claimants offering them the work did not describe the 

20% commission as a “good faith gesture”. It offered work for 
consideration, with remuneration in the form of commission.  
 

(b) The email clearly envisaged that the Claimants would be engaged in 
regular, continuous work for the Respondent, as an integral part of the 
Respondent’s operation, rather than any kind of self-employed 
arrangement whereby they could work as they wished: “you will have full 
product, process, support and development training, all while learning on 
the job” 
 

(c) This was borne out by the way in which the arrangement operated in 
practice. The Respondent exercised significant control over the 
Claimants, requiring them to attend a meeting every morning (and 
questioning them if they didn’t attend), telling them when to take days off 
and directing them on the work they were to do. I find that the Claimants 
were expected to, and did, work 9 – 5 each day, and thus 40 hours per 
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week. I have seen extensive WhatsApp messages confirming this level 
of control over the Claimants. 
 

(d) It is clear that the Claimants were required to provide these services 
personally. There is no suggestion that they could send anyone else to 
work in their place. 
 

(e) Despite the attempt by the Respondent to label this six week – in fact, 
three-month - period an “interview”, it clearly was not. The Claimants were 
in effect on probation, or in a trial period, but that is not inconsistent with 
the arrangement being one of employment.  

 
47. I find that the Claimants were employees of the Respondent throughout the 

period of 18 October 2023 – 1 February 2024 (in the case of the first 
Claimant) and 4 October 2023 – 24 January 2024 (in the case of the second 
Claimant).  
 

48. Over that period, the Claimants were also employees for the purposes of the 
Equality Act 2010. 

Unauthorised Deductions from Wages 

49. The agreement between the Claimants and the Respondent was, I find, as 
set out in the email sent to the Claimants headed “congratulations”. In return 
for what I have found was full-time work, the Claimants were to be paid 20% 
commission on any sales they brought in. The Claimants understood from 
their initial conversations with Mr Aghili that they would not receive the 
promised £50,000 salary until they had successfully passed their trial period, 
which required them to generate £15,000 in sales. 
 

50. I cannot, therefore, conclude that the Claimants were entitled to be paid at 
the rate of £50,000 per annum in respect of the period they worked. 
 

51. The Claimants did not make any sales, through no fault of their own, so on 
the face of the agreement they were not entitled to any remuneration. 
 

52. However, as the Claimants were employees, they were entitled to be paid in 
accordance with the national minimum wage for their work. I consider that 
the most accurate categorisation of their work is likely to have been “time 
work”, as they were to be paid by reference to their output (sales) whilst they 
worked a fixed number of hours. Alternatively, their work was unmeasured 
hours work. I do not think it matters which measure applied here as the 
outcome in terms of pay is likely to be the same. I find that they worked 8 
hours a day, or 40 hours per week, over the period of their employment save 
for 4 days in the second Claimant’s case on which she took leave at the 
Respondent’s request.  

Equality Act 2010: age-related harassment 

53. I find that Mr Aghili made the comments of which the first and second 
Claimant’s complain, i.e.: 
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(a) that during a disagreement about payment, he told the first Claimant that 
he did not expect someone of his age to have knowledge of business or 
corporate law; 

(b) that when the second Claimant refused to take on additional duties (in the 
context that she had not been paid), Mr Aghili raised his voice and told 
her “shut up! I am your superior”.  

 
54. I find that in both cases this conduct was unwanted. 

 
55. I find that, in context, and on the balance of probabilities, the conduct had 

the purpose of violating the Claimants’ dignity, or creating the proscribed 
environment under s. 26(1)(b). I make this finding because, in both cases, 
the Claimants were legitimately challenging Mr Aghili’s authority in relation 
to matters with which he was uncomfortable. He clearly did not want to be 
challenged in relation to the issue of payment. He responded to this 
challenge in both cases by belittling the Claimants, in an effort to humiliate 
them and thereby stop them from speaking about the issue further. If I am 
wrong about this, I find that the comments had the proscribed effect, and that 
it was reasonable in the context I have described for them to do so. 
 

56. I also conclude that there are facts from which I could conclude, in the 
absence of an adequate explanation, that the comments were related to age. 
The comment to the first Claimant was explicitly related to his age. That was 
not the case for the second Claimant, but she explained that whilst Mr Aghili 
was her line manager, it was not usual for him to refer to himself as her 
“superior”. He had done so in a sneering, derogatory way. She did not 
consider that he would have made the comment to an older employee. 
Although I have not found this straightforward to determine, I do consider 
that, taken in conjunction with the clearly age-related comment made to the 
first Claimant, there are facts from which I can conclude that the comment 
made to the second Claimant was also related to age. In reaching this 
conclusion I have also taken into account the evidence from the second 
Claimant that the Respondent appeared purposefully to have recruited a 
young cohort of workers who might be less experienced in the world of work, 
and thus more easily manipulated. That certainly aligns with Mr Aghili’s 
comment to the first Claimant. In summary, whilst I consider that Mr Aghili 
made the comments in retaliation for what he perceived to be challenges 
from the Claimants, the language and tone he used to do so was related to 
their age and constituted age-related harassment. 

Employment Particulars 

57. I find that the Respondent acted in breach of s. 38 Employment Act 2002, in 
that when these proceedings were commenced, the Claimants had not been 
provided with a written statement of initial employment particulars as required 
by s. 1 ERA 1996.  
 

Remedy 

Equality Act 2010 
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58. Dealing first with the claims for age-related harassment, the Claimants have 
not asked for any recommendations and they do not claim any financial loss 
arising from this claim. The only remedy sought is for injury to feelings.  
 

59. Both Claimants explained that they found Mr Aghili’s comments belittling and 
minimising. I consider this has to be viewed in the context that the Claimants 
were, quite legitimately, attempting to raise concerns about their employment 
and lack of pay, and that Mr Aghili used this belittling language in order to try 
to stymie their complaints. The Second Claimant explained that it had 
knocked her confidence, and the first Claimant said it made him feel 
uncomfortable moving forward in the role.  
 

60. These were single one-off comments, albeit against the background of 
unpleasant events at the Respondent. The unpleasant background is not, 
however, itself said to be harassment related to age. Whilst the Claimants 
understandably felt belittled and minimised by the comments, they do not 
appear to have required any medical treatment and the comments do not 
appear to have had a lasting effect.  
 

61. I consider that these cases fall within the low to mid end of the lower Vento 
band. For claims brought between April 2023 and April 2024, that band was 
£1,100 - £11,200. I have had regard to some comparator cases included in 
Harvey, similarly involving singular comments (although in both cases in the 
context of a dismissal or failure to recruit). These are Thomas v Eight 
Members Club v Killip (November 2007, £1,500, uprates with inflation to 
around £3,000) and Mohammed v Bloomsbury Bowling Ltd, October 2012, 
£2,500, uprates to around £4,200. The latter case in particular appears more 
serious as the Claimant was prescribed sleeping pills following the events. 
Overall, I consider the appropriate award in the present case to be £3,000 to 
each Claimant.  
 

62. Interest is payable on awards under the Equality Act for injury to feelings at 
a rate of 8% from the date of the act in question. Interest from 24 January 
2024 in respect of the second Claimant is £504.33. Interest in respect of the 
first Claimant from 1 February 2024 is £499.73. 

Unauthorised Deductions From Wages 

63. I have held above that the Claimants are entitled to be paid the minimum 
wage in respect of the hours they worked. In addition, the Claimants are 
entitled to be paid at the rate of the national minimum wage current at the 
time of determination for any hours not paid, in accordance with s. 17 NMWA 
1998.  
 

64. The rate of the national minimum wage between October 2023 and January 
2024 was £10.42. The current rate is £12.21.  
 

65. The First Claimant worked for the Respondent from 18 October 2023 until 1 
February 2024, a period of 74 days (excluding bank holidays). Over that 
period, the Claimant should have been paid: 
 
£10.42 x 8 x 74 = £6,168.64 
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He was in fact paid £900. 
 
The difference between the two is £5,268.64 
 
Under the formula set out in s. 17 NMWA 1998, he is therefore entitled to be 
paid: 
 
(£5268.64/10.42) x 12.21 = £6,173.71. 
 

66. The Second Claimant worked for the Respondent from 4 October 2023 – 24 
January 2024, a period of 78 days, but has said she took 4 days off, so she 
also worked for a period of 74 days, excluding bank holidays. The Second 
Claimant was paid £300.  
 

67. The calculation in respect of the Second Claimant is therefore as follows: 

£6,168.64 - £300 = £5,868.64 

(£5868.64/10.42) x £12.21 = £6,876.78 

 
68. These sums are gross and deductions may need to be made for tax and 

national insurance. 

Failure to provide employment particulars 

69. The Respondent’s failure to provide employment particulars was egregious. 
No particulars were ever provided. The Claimants consistently sought clarity 
on their pay and conditions and were given vague, varying oral answers on 
different occasions. This appears to have been an entirely deliberate default 
on the part of the Respondent. In the circumstances I consider that it is just 
and equitable that the Respondent should pay to the Claimants the higher 
amount available under s. 38 Employment Act 2002, namely 4 weeks’ pay.  
 

70. Applying the national minimum wage applicable at the time for a 40 hour 
week, 4 weeks’ pay is  
 
£10.42 x 40 x 4 = £1,667.20 
 
which is payable to each Claimant. 

Failure to comply with ACAS grievance procedure 

71. Although it is not set out in the list of issues, as it is a matter of remedy, I 
consider I am entitled to take into account the Respondent’s wholesale 
failure, in the second Claimant’s case, to deal with her grievance which was 
submitted on 6 February 2024. 
 

72. The second Claimant’s grievance did not refer to age discrimination, only to 
unauthorised deductions from wages and failure to provide employment 
particulars. The latter is not a jurisdiction that falls within Schedule A2 to 
TULReCA 1992; the former is.  
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73. Considering the Respondent’s wholesale failure to deal with the second 
Claimant’s grievance relating to unauthorised deductions from wages, I 
consider it just and equitable to increase the second Claimant’s award for 
unauthorised deductions by 25%. That produces a total award of £8,595.98. 

Total Awards 

74. The total award payable to the first Claimant (subject to any deduction for tax 
and national insurance) is therefore: 
 
Equality Act: injury to feelings £3,000 
Equality Act: interest  £499.73 
Unauthorised deductions:  £6,173.71 
s. 38 EA 2002   £1,667.20 
 
Total     £11,340.64 
 

75. The total award payable to the second Claimant (subject to any deduction 
for tax and national insurance) is therefore: 
 
Equality Act: injury to feelings £3,000 
Equality Act: interest  £504.33 
Unauthorised deductions  £6,876.78 
ACAS uplift    £1,719.20 
s. 38 EA 2002   £1,667.20 
 
Total     £13,767.51   

 

 

      __________________________ 
  
      Employment Judge A. Beale KC 

      Date:  2 March 2026 
 
 
 
 

 


