 
	Order Decision COM/3324516



                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                  
[image: Planning Inspectorate logo
]


	[bookmark: bmkTable00]Application Decision

	Hearing held on 14 October 2025
Site visit made on 13 October 2025

	by J Ingram LLB (Hons) MIPROW

	an Inspector appointed by the Secretary of State for Environment, Food and Rural Affairs

	Decision date: 9 June 2026 



	Application Ref: COM/3324516 Nancekuke Common, Near Mount Pleasant, Porthtowan, Parish of St Agnes, Cornwall
Register Unit: CL569 (Original provisional registration number)
Registration Authority: Cornwall Council

	The application, dated 24 December 2020, is made under Schedule 2, paragraph 4 of the Commons Act 2006 (the 2006 Act).
The application is made by Tomas Hill.
The application is to register waste land of the manor as common land in the Register of Common Land. The land for which registration is sought is shown coloured pink on the plan attached to this decision (the application land) 



Decision
1.  The application is not allowed.
Procedural Matters
2.   I carried out an unaccompanied site visit on 13 October 2025.
3.   I held a hearing at the offices of Cornwall Council, Treyew Road, Truro, on 14 October 2025. 
4.   The application is objected to by the owner of part of the application land. (‘the Objector’)
5.	At the hearing the Commons Registration Authority (Cornwall Council) adopted a neutral stance.
The Application Land
6.	The application land is coloured pink on the application plan, it does not include the remainder of parcel CL569 which is edged red. This land was included in the provisional registration of CL569 under the Commons Act 1965 (1965 Act) but the applicant states that it has been excluded from the application because it is accepted to be enclosed and thus does not meet the requirement for it to be waste of the manor. 
7.	The application land is approximately 0.15 hectares of roadside land near Mount Pleasant, Porthtowan, in the Parish of St. Agnes. It is mostly covered by overgrown vegetation, the objector and a neighbouring landowner use part of the application land to access their land. 
The Main Issues
8.	The main issues are whether the application land was waste land of manorial origin at the date of the application on 24 December 2020, and whether, in accordance with paragraph 4 of Schedule 2 of the 2006 Act, before 1 October 2008:
	(a) the land was provisionally registered as common land under section 4 of the 1965 Act,
	(b) an objection was made in relation to the provisional registration, and
	(c) the provisional registration was cancelled in the circumstances specified in sub-paragraphs (3), (4) or (5) of paragraph 4 to Schedule 2 of the 2006 Act.
9.	Sub-paragraph (5), on which the applicant relies, requires that the person on whose application the provisional registration was made, requested or agreed to its cancellation.
The requirements of paragraph 4 of Schedule 2
10.	The application land was provisionally registered as common land unit CL569 on 24 February 1970.
11. On 21 July 1972 an objection (objection X50A) was made to the provisional registration by Cornwall County Council. The basis of the objection was that the land was not common land at the date of the registration.  
12.	On 17 June 1980 the Commissioner refused to confirm the registration. The decision of the Commissioner states ‘all persons entitled to be heard at the hearing of this dispute have agreed upon the terms of the decision to be given by me and have sent to the Clerk for the Commons Commissioners particulars of such terms signed by or on behalf of all such persons.’ The Commissioner accordingly refused to confirm the registration. The land register of common land contains an entry dated 24 April 1981 stating that the registration had been cancelled by the direction of the Commons Commissioner.
13.	By reason of the foregoing the Applicant and Objector agree that the requirements of Schedule 2, paragraph 4(5) of the 2006 Act are satisfied, and I agree.
Whether the application land is waste land of manorial origin
14.	Paragraph 4(2) applies to ‘land which at the time of the application under sub-paragraph (1) is waste land of a manor.’ 
15.	The definition of waste land of a manor was considered in the case of Attorney General v Hanmer [1858] (2 LJ Ch 837) (Hanmer) which established the now accepted principle that it is “the open, uncultivated and unoccupied lands parcel of the manor other than the demesne lands of the manor”. Demesne land is land within a manor owned and occupied by the lord of the manor for his own purposes.
16.	In the case of Hampshire County Council and others v Milburn [1990] 2 ALL ER 257 the House of Lords decided that ‘waste land of a manor’ means waste land of manorial origin and accordingly refers to both waste land which belongs to a manor and waste land which formerly belonged to a manor. 
17.	I have considered the evidence submitted by the applicant namely, the map of the manor of Nancekuke 1795, the Illogan Tithe Map, the Ordnance Survey (OS) map and book of reference 1879, the Finance Act documents 1910 and Sales Catalogue 1910. In the absence of any evidence to the contrary it is most likely that the application land is land which, on the balance of probabilities, is of a manor; namely the manor of Nancekuke. At the Hearing the objector did not dispute the documents.
Whether the application land fulfils the character of waste land of a manor
18.	Paragraph 4(2) of Schedule 2 to the 2006 Act applies to land ‘which at the time of the application under sub-paragraph (1) is waste of a manor’. Accordingly, I must be satisfied that on 24 December 2020 the application land was waste of the manor.
19.	Evidence of the status of the land may come from historical sources and by reason of its character. Where historical evidence shows that the land was once waste, it can lose that status by subsequent enclosure. Where there is historical evidence that the application land was considered waste if, at the date of the application it fails to meet the Hanmer test of character it will not qualify to be registered as it will have ceased to be waste. 
20.	There is evidence that the application land has historically been considered common or waste. The Tithe map and apportionment for the parish of Illogan describe parcel 164, which includes the application land, as ‘commons and waste’. The Finance Act documents also describe the western half of the application land as ‘waste land’; the eastern half is described as ‘Nancekuke common’ a portion of which is ‘waste’. The applicant claims the application land forms part of the waste as it is described as ‘rough pasture’ in the OS book of reference.
21.	Although there is historical evidence suggestive of common land or waste status, to qualify for registration the land must also meet the requirements of being open uncultivated and unoccupied at the date of application.   
Open
22. 	From my site visit the application land is, in my view, unquestionably open. The objector stated that since purchasing the land in 2014 nothing has changed. The application land has remained open and unfenced to the roadside. The objector commented that at the point of access to their land a splay is required to enable sufficient visibility of the road in both directions when exiting. 
Uncultivated
23. On inspection there was no evidence that any part of the application land had been subject to cultivation in the sense of breaking the surface of the soil for the purposes of growing a crop. I find on the evidence that the application land was uncultivated at the time of the application. 
Unoccupied
24. Whether land is occupied or unoccupied will depend on whether the land is used by the occupant, and if it is, how much. Unoccupied land means that nobody is physically using the land in a way that prevents other people from using it.
25. The objector contends that the application land was partly occupied at the time of the application. They claim that the access to their land is ‘occupied’ as it is in constant use. The objector accepts that the remainder of the application land is not occupied.
26.	I note the point of the objector, however, there is nothing before me to indicate that this area which is used as access is being used in a way that prevents other people from using the land. I therefore conclude that the land is unoccupied. 
Conclusions on status as waste of the manor
27. Taking into account the evidence as a whole, at the time of the application, I consider the application land can be described as open, uncultivated, and unoccupied. It would appear that part of the original parcel of CL569 was enclosed possibly around 1910. The Sales Catalogue map of the manor dated 1910 shows that part of CL569 is included in a Lot number to be sold. This meant the remaining part of CL569 (which is now the application land) was left as open land immediately adjacent to the metalled highway. 
Other Matters
28.	The objector raised concerns that the registration would de-value their land and asked for consideration to be given to them and how the registration would affect them in the future. The adjacent landowner, who also uses part of the application land as access, also raised concerns over losing their access. It was mentioned at the hearing that the application does not affect land ownership or access rights. Whilst I note these concerns, they are not matters which can be taken into account in reaching my decision. The relevant criteria are set out at paragraph 8 above. 
Land forming part of the highway
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After the Hearing, at my request, the local highway authority provided a plan of the extent of the highway. In response, the applicant has provided me with comments and an extract from the Open Spaces Society which argues that the question of whether land is part of the highway is not relevant to a determination under Schedule 2 of the 2006 Act. 
However, I do not agree. In my view, Schedule 2 of the 2006 Act only allows for registration of land as common land which could, in principle, have been registered under the Commons Registration Act 1965. Section 22 of that Act expressly excludes any land which forms part of a highway from registration. As such, I do not consider the highway land meets the relevant criteria for registration.
The highway authority plan indicates that the adopted highway consists of the metalled surface together with the grass verges to either side. In the absence of any evidence to the contrary, this appears reasonable. As such, I consider that all the application land forms part of the adopted highway as shown on the plan.
Conclusions 
32. Having regard to these and all other matters raised at the Hearing and in the written      representations, I conclude that the application land does not fulfil the necessary criteria for registration, and consequently, I do not allow the application.

Formal decision
33.	The application is not allowed.

J Ingram
Inspector










































APPEARANCES

The Applicant

Tomas Hill

For the Commons Registration Authority

Tim Passmore	Senior Technical Officer, Public Rights of Way Team

Interested Parties

Craig Hutton		Objector
Stuart Hutton		Objector

Martin Hammond
Kim Hammond
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