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	Application Decision 
Hearing held on 22 August 2024
by D M Young JP BSc (Hons) MA MRTPI MIHE
An Inspector appointed by the Secretary of State for Environment Food and Rural Affairs 
Decision date: 3 June 2026


Application Ref: COM/3337705 Tregeseal and Bosvarges Common
Register Unit: CL223 (Original provisional registration number) 
Registration Authority: Cornwall Council
· The application, dated 31 December 2020 is made under Schedule 2 paragraph 4 of
the Commons Act 2006.
· The application is made by the Open Spaces Society. 
· The application is to register waste land of a manor as common land in the register of common land. 
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Decision
1. The application is approved, and the land shown coloured blue on the plan appended to this decision shall be added to the commons register.
Preliminary Matters
1. I held a hearing at St Just Women’s Institute on 22 August 2024. I carried out an unaccompanied site visit on 21 August and a further unaccompanied site visit following the hearing on the 22 August 2024. There was one objector to the application from Mr Scott May who appeared at the hearing.
The Application Land 
1. The application land is known as Tregeseal and Bosvarges Common and consists of two parcels of irregularly shaped land located immediately north of the A3071 to the east of St Just. Both parcels bound the existing Registered Common to the north. The application land and the registered common were part of the same application in 1969.
Main Issues
1. The main issue is whether the land was waste land of a manor, at the date of the application on 31 December 2020, and whether before 1 October 2008: 
(a) the land was provisionally registered as common land under section 4 of the Commons Act 1965 (the 1965 Act);
(b) an objection was made in relation to the provisional registration; and
(c) the provisional registration was cancelled in the circumstances specified in sub-paragraphs (3), (4) or (5) of the Commons Act 2006 (the 2006 Act).
1. Sub-paragraph (5), on which the applicant relies, requires the person who made the application for the provisional registration to request or agree to its cancellation (whether before or after its referral to a Commons Commissioner).
Reasons
The requirements of paragraph 4 of Schedule 2
1. The application land was provisionally registered as common land under the 1965 Act pursuant to application ref: 0271 made by Mrs L J Hosking on 30 April 1968. 
1. Two objections were raised to the provisional register. The first, (Ref: X28) was made by New Consolidated Mines of Cornwall Ltd on 17 December 1969. The second (Ref: X440) was made by English Clays Lovering Pochin & Co. Ltd on 25 September 1970. In both cases the grounds of objection were that part of the land was not common land at the date of registration. 
1. In relation to objection X440, the applicant accepted the objection prior to the hearing, and the provisional registration was modified accordingly to exclude the application land on 11 December 1971. 
1. In relation to objection X28, a hearing was held by the Commons Commissioner on 8 May 1975. However, the evidence indicates that the applicant and objector agreed that the registration should be limited to the modified applications of Mrs Hosking. The commissioner subsequently confirmed the registration on that basis. 
1. In light of the circumstances set out above, I am satisfied that the application land is eligible for re-registration under Paragraph 4(5) of Schedule 2 of the 2006 Act. 
Whether the land is waste land of a manor
1. There was some debate at the hearing regarding the origins of the application land. Mr May argued the historical evidence presented by the applicant is unreliable and did not conclusively demonstrate that the land was manorial in origin. Moreover, the mining records suggest that the land has been a privately owned industrial site from 1507 up to the present day. 
1. The applicant submitted a significant amount of documentary evidence with the application showing that the land was likely part of the manor of Kelynack which can be traced back to the Domesday book (1086). The manor was sold in piecemeal in or around 1720 by decree of the Court of Chancery. 
1. The applicant supplemented the supporting information on two occasions prior to the hearing. The last submission dated 12 August 2024 cited records from the National Archives which shows that the administration of the manor of Kelynack was still active in the late 17th/early 18th century.
1. At the hearing, the applicant accepted in the absence of historical maps it cannot be concluded with certainty that the application land formed part of the Manor of Kelynack. To that end, the applicant submitted records from the other four manors in the Parish of St Just. 
1. As a result of that inquiry, it seems more likely than not that the application land was located manorial waste situated close to the administrative boundary of the Kelynack Manor where there was a complex arrangement of historic land division and ownership. Adding further credence to that view, is a surviving lease which indicates that tenements in the vicinity of the application land were in the manor of Kelynack. 
1. I have carefully considered Mr May’s submissions in particular the shortcomings associated with the Penheleg manuscript and accompanying map dated 1560. I also note a history of mining on the application land dating back to 1507. 
1. While there is not conclusive evidence that the land was part of the Manor of Kelynack, the Department for Environment, Food and Rural Affairs recognises that it will be seldom possible to prove definitively that a particular parcel of land is manorial in origin. Nonetheless, it will generally be sufficient to show that, on the balance of probabilities, the land lies in an area which is recognised to have been, or still be, manorial, unless there is convincing evidence to the contrary. 
1. The evidence in this case demonstrates that on the balance of probabilities the application land was manorial in origin and probably part of the Manor of Kelynack. Even in the alternative and given that nearly all of Cornwall was manorial at some point, I am satisfied the application land lies in an area which is recognised to have been manorial at one time. 
Whether the land fulfils the character of waste land of the manor
1. The definition of waste land of a manor arising from the case of Attorney General v Hanmer [1858] (2 LJ Ch 837) is “the open, uncultivated and unoccupied lands parcel of the manor other than the demesne lands of the manor”. The question as to whether land is waste land of the manor is one which must be satisfied at the date of the application on 31 December 2020
1. While it is possible to make out the remnants of a post and wire fence alongside the A3071, there can be no dispute that both parcels of land are essentially open with no fencing evident on their respective boundaries. While I appreciate that one of the reasons the landowner might not have erected fencing was due to the status of the land as open access land, this is not a matter I can take into account under Schedule 2 paragraph 4 of the 2006 Act. While the extent of heather and gorse makes it difficult to traverse the land, the application land is nonetheless accessible particularly from the existing registered common. 
1. There is no persuasive evidence before me to suggest there has been any activity which required the soil to be broken for productive purposes. Consequently, the application land can be described as uncultivated. There is also no evidence to demonstrate the land is used in a manner which would exclude others. The land is therefore unoccupied. 
Other Matters
1. I appreciate Mr May has previously explored the possibility of redeveloping those parts of the application land occupied by the former mining structures. Nevertheless, the applicant explained that these buildings are not eligible for registration under paragraph 4. Should the landowner wish to redevelop other parts of the application land in the future, this would be subject to a separate statutory process under the 2006 Act and my decision would not prejudice any future application in this regard. 



Conclusion
1. Having regard to these and all other matters raised at the hearing and in the written representations, I conclude that the application land fulfils the necessary criteria for registration. Consequently, I approve the application and the land shown coloured blue on the plan appended to this decision should be added to the commons register. 
D M Young 
INSPECTOR
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