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DECISION

INTRODUCTION

1. This is an appeal against a decision of the First-tier Tribunal (Tax Chamber) (“FTT”)
in Bharat Patel v HMRC [2023] UKFTT 00296 (TC) (“FTT Decision”).

2. The FTT Decision refused Mr Patel’s application for permission to notify late appeals
against a series of VAT assessments for periods between June 2012 and December 2015.
Adopting the three-stage approach suggested by the Upper Tribunal in Martland v HMRC
[2018] UKUT 178 (TCC), the FTT considered the delays in filing the various appeals, which
it was common ground, were at least a year outside of the 30-day statutory time limit, were
serious and significant, and refused to admit the VAT appeals out of time.

3. With the permission of the Upper Tribunal, Mr Patel now appeals on the grounds that the
FTT erred in law. First, he argues the FTT should have found the merits of his appeal to be
very strong because (he says) the assessments were made out of time under s73(6) Value Added
Tax Act 1994 (“VATA”). The FTT was wrong not to treat that as a significant factor at stage
3 of the Martland evaluation. Second, he argues the FTT was also wrong in finding there was
prejudice to HMRC in reopening a dispute they believed to be closed because where a VAT
assessment was invalid, that point could still be raised by a taxpayer in collection proceedings.
(He relies on the Inner House of the Court of Session’s judgment in Lord Advocate v Shanks
[1992] STC 928 for that proposition.) Even if no appeal to the FTT had been made, the matter
of validity could not thus be regarded as closed by HMRC.

BACKGROUND AND FTT DECISION

4.  There is no challenge to the basic factual background which the FTT derived from the
documentary evidence before it, which included correspondence between the parties, notices
and assessments, and notes of meetings. In this section we set out those facts necessary to help
understand the appellant's grounds before us. Unless otherwise stated the paragraph numbering
refers to that in the FTT Decision.

5. Mr Patel was described as being in the building trade, trading as Bromley Shopfitters.
([9]). For the VAT periods relevant to the application, Mr Patel had failed to submit VAT
returns from June 2012 to September 2015 ([12]). He believed he was entitled to VAT
repayments for the periods in question and HMRC (Officer Hurrell) began corresponding with
Mr Patel about repayment claims and the need to inspect records for periods 6/12 and 9/12,
writing to him on 6 May 2014 and again on 19 May 2014 ([13]-[15]).

6. By 24 December 2014, HMRC had visited Mr Patel’s premises, but the full VAT records
sought were not available ([16]). HMRC’s letter of that date stated that Mr Patel had agreed to

obtain all the missing records but despite that agreement, no further communication from Mr
Patel had been received by HMRC ([16]).

7. Almost a year later, HMRC wrote again on 12 November 2015, referring to the earlier
visit and stating that the returns from 6/12 to date had to be verified, and indicating an intention
to visit on 8 December 2015 ([17]).

8.  According to HMRC’s letter of 17 December 2015, the officer attended on 8 December
2015 but Mr Patel was not present. That letter referred to telephone messages confirming the
meeting, stated that a letter had been left at the premises, requested dates for a visit in January
2016, and warned that best judgment assessments would be issued if Mr Patel failed to make
contact ([18]). HMRC wrote again on 24 February 2016, acknowledging a telephone
conversation and recording that Mr Patel had said his agent would be in touch, but warning



that in the absence of further communication best judgment VAT assessments would be issued
within the next 10 days ([19]).

9.  Around February 2016, Doshi & Co were appointed to act for Mr Patel, and a form 64-8
was submitted on 26 March 2016 ([20]). On 10 March 2016 Doshi & Co emailed HMRC
introducing themselves and attaching copies of HMRC letters dated 17 December 2015 and 24
February 2016; on 15 March 2016 HMRC replied stating that the repayment returns needed
verification and that the officer would be retiring ([21]-[22]).

10. HMRC’s Officer Gibbard then took over. On 15 June 2016 he emailed Doshi & Co
stating that he needed an appointment to see Mr Patel’s accounting records from 1 June 2012
to date, and on 17 June 2016 Doshi & Co replied that they would respond once they had heard
from Mr Patel ([23]-[24]).

11. The next items noted were assessment letters. On 27 June 2016 HMRC wrote denying
VAT credit for 06/12 and assessing VAT due ([25]). On 27 September 2016 HMRC wrote
denying VAT credit for 06/13 and assessing VAT due ([26]). (HMRC assessed for 09/12 on 9
August 2016.)

12. In a further letter also dated 27 September 2016, HMRC warned that VAT reclaimed for
later periods would be disallowed if HMRC did not hear from Mr Patel by 14 October 2016
([27]). A series of letters dated 17 October 2016 then followed denying VAT credits and
making assessments for several periods including 09/13, 12/13, 03/14, 09/14, 03/15, 09/15 and
12/15 ([28]).

13. At some time in January 2018 Mr Patel was served with a statutory demand ([29]). On
14 February 2018, he submitted a notice of appeal to the FTT seeking to appeal the statutory
demand ([31]). For the purpose of assessing lateness, the FTT treated that February 2018 date
as the date on which the relevant appeals to the tribunal were made ([47]-[48]).

14. The application before the FTT was for permission to notify late appeals in respect of
VAT assessments for the periods 06/12, 09/12, 06/13, 09/13, 12/13, 03/14, 09/14, 03/15, 09/15
and 12/15, and also in respect of income tax penalties for the years 2012 to 2017 ([1] and [11])
Mr Patel no longer pursues the penalty appeals. The appeal before us concerns the VAT
assessments only and with the focus now being on those for the periods 06/12, 09/12, 06/13,
09/13, 12/13, 03/14, and 09/14) (“the Pre-2015 Assessments”). (Mr Patel does not seek to argue
the VAT assessments for the periods 03/15, 09/15, and 12/15 were outside the s73(6) VATA
time limit.)

The FTT’s reasoning

15. The Martland three-stage test required the FTT, in summary to: 1) establish the length
of the delay and whether it was serious and significant, 2) establish the reasons for the default,
and 3) evaluate all the circumstances of the case, which involved balancing the merits of the
reason given for the delay, and any prejudice in granting or refusing the application, taking into
account the particular importance of the need for litigation to be conducted efficiently and at
proportionate cost and for statutory time limits to be respected.

16. There is no dispute that the obvious strength of the underlying appeal in respect of which
the application to bring a late appeal is made is something which can properly be taken into
account at Stage 3 of Martland (as is clear from [44] et seq. of that decision which in turn
cited R (oao) Hysaj v SSHD [2014] EWCA Civ 1633, which the FTT referred to at [42]).

17.  The Upper Tribunal in Martland gave further guidance at [46] of that decision (also
referred to by the FTT at [42]) that in taking account of all relevant factors: "the FTT can have
regard to any obvious strength or weakness of the applicant's case..." noting that "...this goes
to the question of prejudice — there is obviously much greater prejudice for an applicant to lose
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the opportunity of putting forward a really strong case than a very weak one". The Upper
Tribunal cautioned that "It is important however that this should not descend into a detailed
analysis of the underlying merits of the appeal". The Upper Tribunal quoted from Moore-Bick
LJ's judgment in Hysaj which explained that it was:

"...only in those cases where the court can see without much investigation that
the grounds of appeal are either very strong or very weak will the merits have
a significant part to play when it comes to balancing the various factors that
have to be considered at stage three of the process. In most cases the court
should decline to embark on an investigation of the merits and firmly
discourage argument directed to them."

18. On stage 1, the FTT found that the VAT assessments ranged from 27 June 2016 to 17
October 2016 and that, measured against a 30-day appeal period, the VAT appeals were
significantly out of time ([45]-[46]). On the basis of the latest assessment date (17 October
2016) and the date treated as the date when the appeal was made (February 2018), the FTT
concluded that the VAT appeals were all at least a year late and that this was a serious and
significant delay ([47]).

19. On stage 2, Mr Patel’s case before the FTT, and disputed by HMRC, was that he had not
received the assessment letters ([2], [S0]). Weighing the information available and taking into
account the burden of proof, the FTT found that, on the balance of probabilities, the assessment
letters were likely to have been sent to Mr Patel’s address and received by him and it concluded
that the reasons for the delay were weak. In respect of his representative’s point that HMRC
had failed to send copies of the assessments to the representative, the FTT noted the VAT
assessments were likely to have been received by the appellant, and that both the appellant and
his representative were aware of the efforts being made by HMRC to obtain information from
the appellant and of HMRC’s warnings in 2016 that assessments were imminent if that
information was not provided ([54]-[57]).

20. Onstage 3, the FTT addressed prejudice. It stated that if permission were granted HMRC
would need to expend further time and public resources on a matter they had been trying to
resolve for several years and regarded as closed, and that there was also prejudice to the general
body of taxpayers who expect the rules they follow to be upheld ([61]). It also acknowledged
however that Mr Patel would suffer prejudice if permission were refused because he would
lose the opportunity to appeal against a significant tax charge ([62]).

21. The FTT identified Mr Patel’s primary intended ground of substantive appeal as being
that the VAT assessments were out of time because HMRC had sufficient information to assess
on a best judgment basis some time before they were issued ([64]). It stated that it was not
possible to reach a clear view on the likely strength of that argument without due consideration
of the evidence and arguments and that it was not appropriate at that stage to carry out a “mini
hearing” or detailed analysis, adding that on an initial consideration the case was not obviously
overwhelmingly in Mr Patel’s favour and that the strength of the case was therefore not a key
factor ([64]). It then refused permission for the late VAT appeal, stating that its starting point
was that permission should not be granted unless satisfied on balance that it should be ([65]-

[67]).

GROUNDS OF APPEAL

Ground 1 — FTT erred in not recognising merits of appellant’s case were strong as
assessment out of time

22.  Ground 1 is that the FTT erred in law in its stage 3 evaluation by failing to recognise that,
at least in relation to the pre-2015 VAT assessments, Mr Patel’s underlying time-limit case
under section 73(6) VATA was very strong. That, it was submitted, was clear without any
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detailed investigation and the merits of his case should therefore have carried significant weight
in the balancing exercise. To understand the arguments surrounding the time limit issue we
need to turn to the relevant legislation and case-law.

Legal framework (section 73(6) VATA).
23.  Section 73(6) VATA provides the assessment shall not be made after the later of:

“(a) 2 years after the end of the prescribed accounting period; or

(b) one year after evidence of facts, sufficient in the opinion of the
Commissioners to justify the making of the assessment, comes to their
knowledge...”

24. There was no real dispute as to the correct approach to the one-year limb in section
73(6)(b) as explained in the relevant authorities:

(1) The correct approach to the one-year limb is as set out by the Supreme Court in
DCM (Optical Holdings) Ltd v Revenue and Customs Commissioners [2022] UKSC 26;
[2022] 1 WLR 4815, approving the approach in Pegasus Birds Ltd v Commissioners of
Customs and Excise [1999] STC 95 and [2000] STC 91 that: the tribunal should identify
“the facts which, in the opinion of the officer making the assessment ... justified the
making of the assessment” and then determine when “the last piece of evidence of these
facts of sufficient weight to justify making the assessment was communicated” to
HMRC. The one-year period runs from that date.

(2) An officer’s decision that the evidence of which they have knowledge is
insufficient to justify making an assessment, and accordingly their failure to make an
earlier assessment can only be challenged on Wednesbury-like principles (i.e.
irrationality or perversity) (Dyson J’s fifth proposition in Pegasus Birds).

(3) Where the evidence of facts known to HMRC previously was the same as those
which led them to form the opinion later on that an assessment was justified then, as the
Court of Appeal explained in Lithuanian Beer Ltd v Revenue and Customs
Commissioners [2018] STC 1694 at [28] it will be clear that HMRC have “sat on their
hands” and the one year time limit will apply.

(4) There may be circumstances in which non-attendance or refusal to engage can itself
amount to a new piece of evidence for these purposes (Rasul/ v HMRC [2017] UKUT 357
at [83]) (although in Mr Chacko’s submission this would be unusual and be a situation
where the refusal or non-attendance effectively amounted to the taxpayer’s response
being one of “no comment”).

(5) Nor was it in dispute that on any substantive appeal the burden of proving that an
assessment was made out of time under s73(6) rests on the taxpayer but that when a
taxpayer had shown when it provided specific information known to HMRC and/or why
the information known to HMRC should have been sufficient in the opinion of the
assessing officer to justify the making of the assessment, it was then for HMRC to show
why such evidence was not sufficient to justify the making of the assessment
(Nottingham Forest Football Club v HMRC [2024] UKUT 00145 (TCC) at [46]-[47]) .

Parties’ submissions in outline

25. The appellant submitted that, applying that agreed approach, the FTT should have treated
his time-limit case (at least for the pre-2015 assessments) as very strong and therefore a
significant factor at stage 3 of the Martland balancing exercise. His case was that the last
substantive provision of evidence to HMRC occurred before 24 December 2014 and that
nothing material was provided after that. Accordingly, the assessments issued in 2016 for



periods ending in 2013 and 2014 were outside the one-year limb (and, for those periods, also
outside the two-year limb). He contended that subsequent requests by HMRC for meetings or
documents, and the absence of any response, did not of themselves supply later evidence
capable of restarting the one-year period on the facts of this case. He also emphasised that
HMRC had not, before the FTT, identified any specific later evidence within the final year
which (in the assessing officer’s opinion) justified the assessments. Once the taxpayer had
identified what appeared to be the last relevant evidence, it was for HMRC to explain why that
earlier evidence was not sufficient. On that basis, he submitted that the FTT’s statement that it
could not reach a clear view and that the case was not “obviously overwhelmingly” in his
favour showed a failure to take proper account of the strength of the time-limit point.

26. HMRC submitted that no error of law was disclosed because the FTT was required only
to form a general impression of the underlying merits and to avoid a “mini-trial”, and an
appellant tribunal should be slow to interfere with the FTT’s evaluative discretion on a
late-appeal application. HMRC contended that, on the material before the FTT, it was open to
conclude the case was not obviously overwhelmingly in Mr Patel’s favour because the
contemporaneous correspondence showed continued non-engagement through 2015 and 2016
(non-attendance at the planned December 2015 visit and failure thereafter to provide an
alternative date or make records available), and such non-engagement could itself constitute
evidence capable of justifying an assessment. Relying on Rasu/, HMRC argue that
non-attendance at a meeting can amount to relevant evidence of fact and may support an
inference that the taxpayer has nothing further to say. HMRC also submitted it was relevant
that the way in which the appellant had put his case below was different to the one now being
raised. In any case, HMRC submit the FTT had before it material which undermined the
appellant’s case that he had told HMRC at the December 2014 meeting there was no more
information to give (inconsistencies with contemporaneous correspondence and the FTT’s
unchallenged view of the appellant’s lack of reliability as a witness). It was therefore well
within the range of permissible outcomes for the FTT to treat the merits on the time limit issue
as not obviously decisive at the permission stage.

Discussion on Ground 1

27. The issue is whether the FTT erred in law by failing to recognise that the merits of the
appellant’s underlying appeals (in respect of the pre-2015 VAT assessments) were very strong
having regard to the one year time limit under s73(6) VATA. For the reasons which follow we
do not consider this ground is made out. We start by reminding ourselves that the question for
us is not whether the Upper Tribunal would characterise the merits in the same way, but
whether the FTT’s approach to that question was legally flawed. As the case-law makes clear
(see [17] above), the FTT was required only to form a general impression of the merits without
undertaking a detailed investigation. It was not required to carry out a full examination of the
time-limit issue.

28.  On behalf of the appellant, Mr Chacko submitted that this was a case where it could
straightforwardly be seen that the appellant’s case on time limits was overwhelmingly strong:
the “last piece of the puzzle” was the meeting before 24 December 2014 by which time it was
apparent that the taxpayer had no further material to provide, so the one-year period in section
73(6)(b) necessarily began then. On that basis, and in the absence of any positive evidence
from HMRC identifying later facts within the final 12 months, the time limit argument was
said to be effectively unanswerable and capable of resolution without detailed inquiry.

29. However, in agreement with Mr Abernethy, who appeared for HMRC, we consider it
relevant, in assessing whether the FTT erred in its legal approach, to revisit the way the
time-limit point was put before the FTT. In the written material before the FTT, the appellant’s
formulation of the “one year” point in relation to the pre-2015 assessments was in terms that:
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“they exceeded the rule of 1 year from facts December 2014 (By 24 Dec 15
can have assessed all VAT quarters between 24 Dec 11 to 24 Dec 15) however
assessments were not done by that date”.

30. The thrust of the appellant’s post-hearing submissions to the FTT was that HMRC had
seen “some” records at (or by) the December 2014 visit, and that, given HMRC’s knowledge
of the business, the officer could and should have made best-judgment assessments then (or by
the end of 2015), with the possibility that HMRC could “always raise another assessment
thereafter” if further information emerged. That formulation directed attention to whether the
officer ought reasonably to have assessed earlier on the basis of the partial material then
available.

31. That contention is materially different from the way the point was developed before us.
The argument now advanced focuses on identifying, as a matter of section 73(6)(b), the date
on which the last piece of evidence of sufficient weight to justify the assessment was
communicated to HMRC, and then measuring the one-year period from that date. By contrast,
the argument before the FTT was framed in terms of whether HMRC could and should have
assessed earlier on a best-judgment basis. As explained in Rasu/ (see [88]) those are not the
same questions. The fact that the evidence might reasonably be regarded as of sufficient weight
so as to found the basis for a valid best judgment assessment does not mean a decision not to
regard the evidence as being of sufficient weight is one which is necessarily wholly
unreasonable or perverse.

32. The argument now pressed also places different weight on Mr Patel’s evidence about the
December 2014 meeting. In his witness statement he said that at that meeting he gave access
to all the records he had, that the officer said some were missing, and that he distinctly
remembered saying he had no other paperwork to give. On the present formulation, the “last
piece of the puzzle” is said to be the fact (known to HMRC by December 2014) that no further
documentation would be forthcoming, so that the one-year period could not be kept open
merely by HMRC continuing to request information or meetings. That is materially different
from the best-judgment submission advanced below, which proceeded on the basis that some
records had been provided and were sufficient to justify earlier assessment, and implicitly
invited a conclusion that it would have been unreasonable to wait.

33. Taking the argument as it was put to the FTT first, it was open to the tribunal to conclude
that it could not reach a clear view on the likely strength of the time-limit contention without
fuller consideration of the evidence and arguments. It was entitled to regard a detailed
assessment of the issue as inappropriate at the permission stage. In that context the FTT would
have been able to infer from HMRC’s subsequent correspondence that HMRC had not
understood the taxpayer to be saying that all the information that would be produced had been
produced. The FTT would not have been bound to accept the version given by Mr Patel or to
have ascribed it more weight, as compared with the contemporaneous documents, given the
lapse in time when it was served and also in the light of the FTT’s finding (at [54](f)) that the
appellant was not an “entirely reliable witness”.

34. Even if we were to assume, in the appellant’s favour, that the FTT should have addressed
the argument as it is now put, the FTT would not, in our judgment, be duty bound to have
concluded that the merits on the time limit argument were overwhelmingly strong. Mr Chacko
referred us to a number of decisions at first-tier tribunal level that made the point that the fact
HMRC had requested further information from the taxpayer or a meeting with them did not,
without more, amount to new evidence. While those observations reflect a concern that HMRC
should not circumvent the protection afforded by the one-year time limit, they do not eliminate
the need for a fact-sensitive evaluation of whether subsequent events amount to “evidence of
facts”.



35. It remained open to HMRC to contend that the subsequent attempts at meeting and
getting information in 2015 were capable of amounting to “evidence of facts”. If so a further
question would arise as to whether the officer’s view that evidence of facts obtained before the
one year preceding the assessment was not of sufficient weight to justify an assessment could
properly be characterised as irrational or perverse. The chronology recorded by the FTT
included later communications and attempts by HMRC to arrange inspection and obtain
records in 2015 and 2016. In those circumstances there remained scope for argument, without
deciding the point, as to whether the relevant “last evidence” for section 73(6)(b) purposes was
fixed at the December 2014 meeting or whether later events (including later non-engagement
in response to specific requests) could bear on when, in the officer’s opinion, sufficient
evidence existed to justify assessment. The observations in Rasul illustrate how non-
attendance, depending on context, can have evidential significance. While the FTT, correctly
in our view, did not find the appellant’s case hopeless, it was well able to conclude that its
merits were not overwhelmingly strong. The fact that the appellant had filed evidence but
HMRC had not did not mandate the FTT to find that the appellant’s case would therefore
succeed. The FTT would be entitled to take into account the documents that HMRC had already
provided, that if the matter proceeded to a substantive hearing HMRC might rely on witness
evidence at that stage, and that the evidence of either party might when tested in cross-
examination and evaluated alongside the totality of evidence not necessarily be accepted.

36. We are not therefore persuaded that the FTT erred in its assessment of the merits, which
in line with authority was to be conducted without the need for detailed investigation. Its
conclusion that the case was not obviously overwhelmingly in the appellant’s favour was
within the range of conclusions reasonably open to it on the material and submissions before
it. Ground 1 is therefore not made out.

Ground 2 - Error in evaluating prejudice to HMRC
Parties’ submissions in outline

37. The appellant’s submissions on Ground 2 were that the FTT erred at stage 3 of the
Martland balancing exercise by placing weight on the prejudice to HMRC of “reopening” a
dispute HMRC regarded as closed, because (he contends) an out-of-time VAT assessment is a
nullity and can be challenged outside the tribunal system, including by way of defence in
collection proceedings (or by a claim for wrongly demanded tax). He relied on Lord Advocate
v Shanks as authority that an out-of-time VAT assessment may be treated as a nullity and its
invalidity may be raised in enforcement proceedings. On that basis, the FTT is said to have
taken into account an irrelevant (or legally mistaken) consideration, or to have failed to take
into account the proper relevance of the availability of a challenge in another forum when
assessing finality and prejudice.

38. In Lord Advocate v Shanks (a decision of the Second Division, Inner House of the Court
of Session), the Commissioners of Customs and Excise had made a global VAT assessment
which they accepted was out of time under the relevant statutory limit. The Commissioners
nevertheless brought an action in the Sheriff Court to recover the sum assessed as tax due,
relying on the “deemed due” provision in relation to collection (Paragraph 4(9) of Schedule 7
of the 1983 Value Added Tax Act which referred to assessments made under Paragraph 4(1)
of that Schedule) where no tribunal appeal had been brought. The sheriff granted decree in
favour of the Commissioners, but on appeal (to the sheriff principal) it was held that an
assessment made out of time was not a valid assessment and could not be treated as “deemed
due” so as to preclude a validity challenge in recovery proceedings. On a further appeal to the
Inner House, their Lordships each agreed an out-of-time assessment was a nullity and upheld
the decision under appeal. The out of time assessment was not an assessment within the
meaning of Paragraph 4(1) and therefore did not fall within the “deemed due” provision of
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Paragraph 4(9). The assessment’s invalidity could therefore be raised by the taxpayer as a
defence in the recovery action notwithstanding the absence of a tribunal appeal.

39. Mr Chacko submitted that the ability to argue validity in collection proceedings was
further supported by a legislative comparison between the VAT legislation on appeals and the
direct tax legislation. The VAT legislation had no equivalent to s34(2) Taxes Management Act
1970 (which required that time-limit challenges to direct tax assessments had to be made by
way of appeal). He also submitted that HMRC’s suggestion that Shanks could be disregarded
because it was a decision of the Scottish courts was wrong in a tax context (relying on R
(Jwanczuk) v HMRC [2025] UKSC 42 for the proposition that, in revenue cases, UK courts
and tribunals generally follow superior court decisions from other UK jurisdictions on the
construction of tax statutes). On that basis, he said the FTT’s reasoning that HMRC should not
have to expend resource on a matter which was “closed” proceeded on a mistaken view of the
law, giving a factor (prejudice to HMRC) significance it should not have received.

40. Mr Abernethy disputes the possibility of validity challenges based on time limits in
collection proceedings. He referred to Autologic Holdings v IRC [2005] UKHL 54 (at [13]) and
the Court of Appeal’s application of that approach in Knibbs v HMRC [2019] EWCA Civ 1719,
arguing the exclusivity principle meant the taxpayer had to use the statutory remedies and
cannot indirectly challenge assessments in civil proceedings. HMRC also relied on various
insolvency cases (Vieira v HMRC [2017] EWHC 936 (Ch), HMRC v Chamberlin [2011]
EWCA Civ 271 and HMRC v Harris [2011] EWHC 3094 (Ch), and the Insolvency Practice
Direction) to submit that, in practice, a bankruptcy court will not go behind a tax assessment
on the basis that it is out of time, save in exceptional cases such as fraud, collusion or a glaring
miscarriage of justice. HMRC again highlight that the point was not raised before the FTT in
the form now advanced, and that it was not an error of law for the FTT to omit a point not
clearly articulated unless it “leapt from the evidence” as obviously significant (referring to
Pawar v HMRC [2025] UKUT 00309 (TCC) at [51] and Market and Opinion Research
International v HMRC [2015] UKUT 0012 (TCC) at [62]). HMRC submitted that even if,
contrary to the above, they could, despite there being no appeal, face the validity issue in
collection proceedings, the point was not material to the overall analysis because it would, if
anything, reduce the prejudice in that the taxpayer could still run the validity point elsewhere.

Discussion on Ground 2

41. It 1s helpful to start with some opening observations about Stage 3. As explained in
Martland (at [45]), the tribunal’s task is to exercise judicial discretion taking account of all
relevant factors rather than to work through a checklist. As regards how a tribunal should
approach considerations of prejudice, beyond noting the case-law on consideration of merits
(see above at [17]) and the need to weigh the importance of complying with time limits,
Martland did not prescribe a particular detailed approach. The tribunal must (as with any case
of course) engage with the core points of argument and evidence raised by the parties, but it is
not required to undertake a free-standing investigation of potential arguments that have not
been advanced. The way the issues are framed and the evidence and submissions are put
forward will therefore matter. With that in mind we note the following.

42. First, it is necessary to be clear about the way in which Shanks was deployed before the
FTT. The point made was not that, because an out-of-time VAT assessment might be
challenged in enforcement proceedings, HMRC could not properly rely on finality or on the
dispute being “closed” when prejudice was assessed. Rather, the appellant relied on Shanks in
support of a different proposition: that if (and to the extent that) a VAT assessment is made out
of time it is “void” or a “nullity”, with the result that the usual tribunal time limits did not apply
(or could be treated as inapplicable) to an appeal against such an assessment. The FTT was not
asked to decide, as a factor in prejudice, whether the availability of a possible collection-
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proceedings defence meant that HMRC could not say the matter was closed or would suffer
prejudice by a late tribunal appeal. It follows that the FTT’s failure to address Shanks in the
manner now advanced does not, of itself, disclose an error of law.

43. Second, even if one assumes in the appellant’s favour that the s73(6) time limit argument
is a strong one that was capable of being deployed in collection proceedings it does not follow
that the prejudice to HMRC is thereby minimal. If permission were granted, HMRC would be
required to prepare for and defend a tribunal appeal. That would not necessarily be confined to
the narrow validity point but could extend more broadly to issues of quantum if pursued. By
contrast, if the time-limit issue were to be raised in collection proceedings, the dispute would
be confined to the narrower issue of whether the assessments were issued within the statutory
time limit. On that basis, the appellant’s submission does not demonstrate that prejudice to
HMRC is minimal. Even if HMRC might have to address the time-limit issue elsewhere the
FTT was entitled to conclude that there is an additional and not insignificant prejudice in
requiring HMRC to defend a full tribunal appeal.

44.  We add also that the appellant’s argument on prejudice, if correct, would cut both ways.
If a strong time-limit argument can be raised outside the tribunal in collection proceedings, the
refusal of permission to appeal out of time in the tribunal would mean the appellant could defeat
the assessments in the courts. Mr Chacko’s response was that refusal of permission would still
prejudice him because, even if a validity challenge were available in collection proceedings,
he would lose the opportunity to dispute quantum before the FTT. That is a valid consideration
in principle, but it does not ultimately change the outcome when the respective prejudice is
balanced: HMRC would still suffer significant prejudice (if the possibility of the time limit
issue being used in collection proceedings were to be used as a basis for granting permission
to appeal out of time) whereas the appellant would not (he would still be able to argue about
the time limit issue in the collection proceedings before the courts).

45. The stage 3 exercise does not in any case require the tribunal to determine how litigation
might unfold in another court or to resolve the scope of such proceedings. That would involve
a degree of speculation inconsistent with the established principles already referred to which
discourage entering into a detailed investigation of the substantive merits of the dispute. The
tribunal’s task is to evaluate the practical consequences of granting or refusing permission on
the application before it.

46. Here, the FTT rightly concentrated on the consequences in terms of the prejudice of a
grant or refusal of permission which were obvious and inherent namely of the taxpayer losing
the right to appeal or conversely of HMRC having to defend an appeal in the FTT that it would
otherwise not have to.

47. Accordingly the FTT, in dealing with an application to make an appeal late was not, when
weighing the respective prejudice to the parties, required to determine the status of Shanks and
posit how that would be applied in any potential recovery proceedings that were initiated, and
in relation to which assessment validity issues were raised despite no appeal on that in the FTT
having been timeously pursued. By the same token it follows that we, in hearing an appeal
against such decision, do not consider this the appropriate forum in which to resolve how a first
instance court dealing with recovery proceedings would approach any argument about the
validity of an out-of-time VAT assessment or determine whether they would follow Shanks.
(Shanks it will be noted arose out of collection litigation rather than in the context of a tribunal

appeal).

48. Finally, while we accept that language, routinely referred to in HMRC’s submissions and
in FTT decisions on permission to appeal late applications, regarding HMRC being able to
regard a matter as “closed” should be used with care where an appellant asserts that validity
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could be raised elsewhere, the FTT’s reasoning, properly read in context, was addressing the
practical prejudice in requiring HMRC to devote resources to a substantive tribunal appeal long
out of time, and the broader public interest in compliance with statutory time limits. On the
appeal as advanced below, that was a legitimate consideration when analysing prejudice within
the stage 3 balancing exercise.

49.  We therefore conclude that Ground 2 is not made out.

CONCLUSION
50. For the reasons above we dismiss the appeal.

51. By way of postscript we would add that, even if there was an error in the FTT not
regarding the appellant’s merits as overwhelmingly strong, and in failing to recognise that
HMRC could still litigate VAT assessment validity (but not quantum) in collection
proceedings, and the FTT decision were then set aside, it should not be assumed that an FTT
(or we, if we were in the position of remaking the decision) would have granted permission to
appeal late.

52. The FTT made unchallenged findings on delay and on receipt of the assessment letters.
It found that, on the balance of probabilities, the assessment letters were likely to have been
sent to Mr Patel’s address and received by him. It treated the appeals as having been made in
February 2018, at least a year after the last assessment date, and rightly noted the delay was
serious and significant, going on to conclude that the reasons advanced for the delay were weak.
No appeal is brought against those aspects of the FTT’s findings and analysis. In that context,
the stage 3 balancing exercise remained one in which it was open to an FTT (or the Upper
Tribunal if it were to remake the decision) to conclude that the combination of substantial delay
and the prejudice on HMRC of defending a late tribunal appeal (which arose even if the time
limit issue could be disputed in collection proceedings) justified refusal of permission. The
outcome of the application did not simply turn on the balancing of respective prejudice and the
strength of the underlying merits.

53. In other words even if the appellant were successful in his grounds such that the decision
were remade we consider it unlikely the result would be different.

JUDGE SWAMI RAGHAVAN
JUDGE KEVIN POOLE

Release date
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