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	[bookmark: bmkTable00]Order Decision

	Inquiry held on 17 March 2026

	by J Ingram LLB (Hons) MIPROW

	An Inspector appointed by the Secretary of State for Environment, Food and Rural Affairs

	Decision date: 20 April 2026



	Order Ref: ROW/3353411

	· This Order is made under Section 53(2) of the Wildlife and Countryside Act 1981 (the 1981 Act) and is known as The Lancashire County Council Footpath from Warburton Street to Grane Road, Haslingden (Definitive Map Modification) Order 2021.

	· [bookmark: _Hlk161063372]The Order is dated 14 April 2021 and proposes to modify the Definitive Map and Statement (DMS) for the area by adding a footpath as shown in the Order plan and described in the Order Schedule.

	· There was 1 objection outstanding when Lancashire County Council submitted the Order to the Secretary of State for Environment, Food and Rural Affairs for confirmation.


	Summary of Decision: The Order is confirmed.

	[bookmark: bmkReturn]


Preliminary Matters
I held a public inquiry into the Order at St. Mary’s Chambers, Rawtenstall, Rossendale on 17 March 2026, having inspected the route in question the previous afternoon, unaccompanied. A further site visit was made following the close of the inquiry, on the afternoon of 17 March 2026, on that occasion I was accompanied by the objector and their representative and representatives from Lancashire County Council.
Lancashire County Council, as the Order making authority (OMA), are supporting the Order.
In writing this decision I have found it convenient to refer to points marked on the Order Plan. I therefore attach a copy of this plan. 
Background
The Order route is one route but is in two distinct parts. Route A-B begins at point A where it leaves the southern end of the adopted highway known as Warburton Street. It follows an east north easterly direction to the front of the houses known as Warburton Buildings. The route between A-B is a narrow, surfaced route between two stone walls, with gates to each property on its northern side. The route has street lighting which is maintained by the OMA. There are however no records of the route ever been recorded on the DMS or being publicly maintained. 
The properties on Warburton Buildings and Grane Road were built prior to 1891, as they and route A-B are shown on the Ordnance Survey (OS) map dated 1893, the land for that edition was surveyed in 1891. It therefore appears that the Order route between points A-B has been in existence as long as the houses, and its original purpose was most likely to serve the houses along Warburton Buildings. The route was, and still is, required to enable residents to access the front of their properties, there is additional access to the rear of the properties. I am informed that there is no landownership information for the route between points A-B. The land is not registered to the owners of the various properties. There was originally a tramway line, which ran immediately to the south of route A-B, this connected to a railway which ran to the east of the Order route. A railway siding and goods shed were previously on the land now known as Holden Place, to the east of the Order route. When the tramway/railway were decommissioned, this land was left open until the houses which are there now were built in 1999/2000. 
The land over which route B-C runs is mostly within the title of the property 240 Grane Road. This triangular piece of land previously had garages on, these abutted the eastern boundary wall and would therefore have been on the Order route. The garages can be seen on the OS map dated 1930 and, on a photograph, dated c.1980 provided by one of the witnesses. The witness evidence suggests the garages were demolished sometime between 1985 and the early 1990’s. In around 1990 the property became a Cantonese restaurant, and the adjacent land has been used as a car park since then. The restaurant and land remained in the same ownership between 2003 and 2019; it was then sold and the property was converted into flats. 
Although the boundary wall, which runs alongside the Order route between points B-C is now a straight wall, there was at some point in the past, what was referred to at the inquiry, as a ‘kink’ in the wall. This kink meant the wall protruded into the area of land just to the north east of point B and would have obstructed the line of the Order route. The land title boundary still reflects the ‘kink’ in the boundary wall although it no longer physically exists on the ground. There is therefore a very small section of the Order route that is in the ownership of the adjacent landowner. There is a wall along the northern boundary of the land between the property and point C, with a gap providing a gated vehicle entrance, and there was also a 2-metre gap at point C. The current landowners have now erected a wooded fence across the gap at point C.              
The Main Issues
The OMA made the Order under Section 53(2)(b) of the 1981 Act on the basis of an event specified in Section 53(3)(c)(i), namely the discovery of evidence which shows a right of way which is not recorded in the definitive map and statement subsists over land in the area to which the map relates.
[bookmark: _Hlk181609267]Whilst the evidence need only be sufficient to reasonably allege the existence of a public right of way to justify an Order being made, the standard of proof required to warrant confirmation of an Order is higher. In this case, evidence is required which shows, on the balance of probability, that a right of way subsists along the Order route. 
The evidence in support of the Order is composed of claimed use by the public as a footpath. Accordingly, I need to determine whether presumed dedication has arisen under the tests set out in section 31 of the Highways Act 1980 (the 1980 Act). This sets out that where a way has been enjoyed by the public as of right and without interruption for a full period of twenty years, the way is to be deemed to have been dedicated as a highway unless there is sufficient evidence that there was no intention during that period to dedicate it. The period of twenty years referred to is to be calculated retrospectively from the date when the right of the public to use the way was brought into question.
Although the case in support of this footpath rests primarily on the user evidence, some documents have been submitted. With regards to documentary evidence, Section 32 of the 1980 Act requires that I take into consideration any map, plan or history of the locality, or other relevant document, which is tendered in evidence, giving it such weight as is appropriate. 
Reasons
Documentary Evidence
The Order route, between points A-B, is shown on OS maps dated 1893, 1911, 1930, 1962 and 1965. It is shown as an enclosed route between solid boundaries. The area of land adjacent to 240 Grane Road is shown as an open area. The kink in the wall, referred to at paragraph 7 above, appears on all the maps. The maps dated 1930 and 1962 show what appear to be the garages, referred to at paragraph 6 above.    
I also have before me 7 aerial images of the area in question. One image is dated from the 1960’s, the others between 2000 and 2014, they show a visible enclosed path on the alignment of the Order route between points A-B. The 1960’s image shows the garages on the land between points B-C, the later images show an open area. There does not appear to be a dispute on the existence of a route on the ground between points A-B, clearly this has been in existence for a long time. The issue is whether it has been in use by the public as well as the residents of Warburton Buildings.
Photographs from 1976 and 1980 also show the garages, the photo from 1980 also appears to show a gap in the wall, this would have led to the old railway sidings on the land adjacent to the Order route. The houses on Holden Place have now been built on this area.
I also have google street view images from 2009 and 2010, and then one from each year from 2016 to 2019. The images are taken from Grane Road near to point C looking towards the car park. The vehicle entrance and gate to the car park can be seen, as well as the gap at point C and most of the Order route between points C looking towards point B. A sign with a white background is visible to the left of the vehicle entrance. This is discussed below.  
A property information form dated 2019 has been submitted, this was completed by the previous owner of 240 Grane Road, the Cantonese restaurant, before the sale of the property and car park. The form refers to a ‘Public Pathway’ to properties behind and to the side of the building. I consider this is good evidence of the understanding of the landowner, although the form does not specifically refer to the Order route itself, the landowner clearly considered that a public pathway existed ‘to the side of the building’ at the time. 
I also have before me a letter dated 17 April 2020 from Lancashire County Council to Burnley Borough Council in response to a consultation on the change of use of 240 Grane Road. It refers to a pedestrian link between Grane Road and the footpath in front of Warburton Buildings, on the area of hard standing to the side of the property. It is stated that this link will need to be maintained as a through route. This is good evidence that the OMA as Highway Authority understood that a pedestrian route existed at this time. It is noted that this letter is dated prior to the Definitive Map Modification Order (DMMO) application which is dated September 2020. The Council Officer may or may not have been aware that the route had already been blocked off. 
In conclusion the documentary evidence in this case is limited, although I consider that when taken as a whole it is supportive of public rights. Some weight can be given to the images, OS maps and other documents submitted. However, I consider that they do not show on the balance of probability that a right of way subsists along the whole of the Order route. The case therefore rests on the user evidence.              
Date of bringing into question
A bringing into question arises when at least some of the users are made aware that their right to use a way is being questioned. 
In 2019 when the ownership of 240 Grane Road and the adjacent car park changed, the new owner erected metal fencing at point B and point C. This prevented use of the Order route as a through route. At the inquiry the parties were in agreement that the route was brought into question by this act in 2019. There is no evidence of any earlier act that would have brought use of the route into question. 
I consider the blocking of the route in 2019, would have made at least some of the users aware that their right to use the route was being questioned. It follows that I will examine use during the 20-year period prior to the blocking of the route, 1999 to 2019.
Evidence of use by the public 1999-2019
If a presumption of dedication is to be raised, use by the public during the relevant period must be shown to have been enjoyed as of right, without interruption, and to have continued throughout the full 20 years. Use ‘as of right’ is use by the public that is not by force, does not take place in secret and is not by permission.
The objectors question whether the Order route between points B-C was available to the witnesses. There was discussion at the inquiry regarding various potential obstructions on this section of the route. It was clear from the oral evidence of the witnesses at the inquiry that the protruding wall, referred to at paragraph 7 above, was not in existence during the relevant period. This is corroborated by the aerial photographs and google street view images. One witness referred to a gap in the boundary wall from 1999, until the previous owner filled it in, in 2003. This was noted at the site visit, as the section that was filled in is visibly different to the rest of the wall. 
Many of the witnesses referred to the garages that were previously on the Order route. I am satisfied from the evidence that the garages were not on the Order route during the relevant period. Witnesses describe previously walking to the front of the garages; however, these were demolished at some point prior to the opening of the Cantonese restaurant in the early 1990’s. Therefore, certainly by the start of the relevant period the Order route was not obstructed by any garage, shed or similar building. 
The objectors also refer to parked cars and large commercial bins obstructing the route. The witnesses were clear that occasionally they would come across a parked car or a bin that had been left on the line of the Order route, however, they would simply walk around it. As the car park was for customers of the restaurant, witnesses stated that it was generally used more in the evenings, there would rarely be cars parked during the day. One witness stated the cars were not parked right up to the wall so there was a gap to walk between the car and the wall. There is no evidence there were ever any formal marked out bays on the car park, it is described as an open area, and some witnesses had no memory of bins on the route. I consider that the occasional parked car or bin on the Order route would not amount to an interruption to use. These obstructions would be infrequent and temporary, and from the witness evidence, they did not interfere with the enjoyment or use of the route. 
Evidence in support of the claimed route is provided in 19 user evidence forms (UEF), with 11 witnesses providing statements, 4 of whom had not previously provided a UEF. The period of claimed use began in some cases as early as the 1960’s. The use does span across all decades from 1970 up to 2019, all the witnesses claim use on foot with only a few mentioning some use on a bicycle.  
I will give some weight to the signed UEF and witness statements submitted; however, greater weight will be given to the evidence given in person and tested through cross examination at the inquiry. Nine of the OMA’s witnesses gave evidence of their use at the inquiry, plus an additional person who also gave evidence in support of the Order and stated they used the Order route throughout the relevant period. I am satisfied from the descriptions given by the witnesses that their evidence related to the Order route. 
From examining all the witness evidence, it is clear that some witnesses have used part of the Order route in a private capacity, for example to access their property or to visit friends/relatives. Some witnesses who may have, or previously had, a private right of access also state they used the route for other purposes; for example, for recreation, dog walking or to access Grane Road/Holden Place. I consider that for the section A-B, those witnesses who resided at Warburton Buildings during their use of the route would not have been using the route ‘as of right’. However, they may well have used section B-C ‘as of right’. There are also other witnesses who have not resided at Warburton Buildings during their use, and they would not be considered as using any part of the Order route in a private capacity. 
When considering the user evidence as a whole there are a number of witnesses who have used the whole Order route ‘as of right’ for significant periods of time. There are at least 8 individuals who claim use of the route for all the 20-year relevant period; with many others claiming use during part of this period. In addition, there are witnesses who have used part of the route ‘as of right’ for the whole relevant period. All the witnesses stated they had not been challenged when using the route. There is no suggestion the use was conducted in secret and no evidence to suggest permission to use the route was given. 
A couple of witness at the inquiry described being given permission by the previous owner to use the car park to load and unload their car, they were given a key to access the vehicle entrance to the car park when the restaurant was closed. I consider, from the witness evidence, that this permission was for this specific purpose only. There is no evidence that permission was given to them to access the Order route on foot. A key would not have been required to use the Order route; there were gaps at point B and C and no gates on the route. One witness stated they did not have permission to use the Order route, they sometimes saw the restaurant proprietor and were not questioned, it was taken for granted that was the route. Another stated they were friendly with the previous owner, and they never objected to them using the route.    
The witnesses claim to have used the route regularly for recreation, dog walking, some stated they used it as part of a longer walk to the nearby footpaths or as a short cut to access Grane Road/Holden Place. Some witnesses described how it was a more pleasant walk rather than walking along Grane Road as the pavement was narrow and the road was very busy. 
My conclusion of the user evidence is that the use can be considered to be by the public at large, without interruption and ‘as of right.’ The claimed route has been used regularly by the wider public and not solely by residents of Warburton Buildings. 
In my view the Order route is a way the character and use of which can give rise to a presumption of dedication. I conclude that the evidence of use is sufficient to raise a presumption of dedication. However, this presumption can be rebutted if there is sufficient evidence on behalf of the landowner to demonstrate there was no intention to dedicate the way as a footpath. 
Whether there is sufficient evidence of a lack of intention to dedicate by the landowner 
The previous owner of the land between points B and C, during the relevant period, has not given any evidence at all in the case. It is, therefore, not possible to know what their intentions were regarding the Order route, or the reason for the gaps at points B and C. The objectors suggested that the reason for a gap in the wall at point C is due to a gas pipe being positioned underneath the land, a gap was left in case access to the pipe was required. If this was indeed the reason for the gap, this was not communicated to the users of the Order route. Many witnesses interpreted the gap to indicate an access point for pedestrians; this was separate from the vehicle access into the car park.
I do not consider the fact that there was a locked gate (at the times when the restaurant was closed) to indicate a lack of intention to dedicate. This gate was clearly only restricting vehicular access onto the car park, which was separate from the unrestricted gap at point C. The gate was not on the Order route and users of the route were not affected by the locked gate. 
There is evidence of one sign that was present during the relevant period. This was positioned to the left of the vehicle entrance onto the car park facing Grane Road, so anyone entering the car park with a vehicle was likely to see the sign. The sign read “Wheel clamping in operation. This car park is for the use of Valley Cantonese customers only.” The objectors contend that the sign is evidence of a lack of intention to dedicate the Order route. 
I do not consider this sign to be sufficient evidence of a lack of intention to dedicate by the landowners. It does not relate to use of the Order route by pedestrians at all, it only concerns the use of the car park, and it was clearly aimed at preventing unauthorised parking by vehicles. The position of the sign was adjacent to the vehicle entrance; it was not on the Order route. In addition, the position of the sign facing Grane Road meant it was not visible to anyone using the Order route from point B towards point C. It was also clear from the oral evidence at the inquiry that the witnesses did not understand the sign to be prohibiting their use. Some witnesses did not recall seeing the sign.  
Conclusions
I have concluded above that I consider the documentary evidence is supportive of public rights. It is clear that the route has in the past been used by the public as well as those residents who live at Warburton Buildings and have used the route, in part, as access to their property. I consider that the user evidence meets the tests set out in the 1980 Act and is sufficient to raise a presumption of dedication as a public footpath. 
The evidence shows that the use of the route on foot has not been sufficiently challenged. There is no mention from the users of any challenges by any landowner or occupier during the relevant period. The vast majority of users also state they were not given permission to use the route. I consider that the steps taken by the landowner to prevent misuse of the car park by vehicles did not amount to sufficient evidence of a lack of intention to dedicate the Order route as a public footpath.   
I conclude that the user evidence is sufficient to show, on the balance of probabilities, that the route between Warburton Street and Grane Road, as shown between points A-B-C on the Order plan, is a public footpath. 
[bookmark: bmkScheduleStart]Having regard to these and all other matters raised at the inquiry and in the written representations, I conclude that the Order should be confirmed.
Formal Decision
I confirm the Order.

J Ingram
INSPECTOR















APPEARANCES

In support of the Order 

Mr A Collinge

Ms M Critchlow	Counsel of Kings Chambers representing the OMA

Who called

Mrs J Elliott		Public Rights of Way Officer Lancashire County Council
Mr G Garlick
Mr D Green
Mr W Clark
Mr J Donovan
Mr G Holland
Mrs K Holland
Mrs M Murray 
Ms R Murray
Mrs E West

Opposing the Order

Mr I Atcha		Solicitor representing the objectors 
			

DOCUMENTS

Submitted at the inquiry

1. OMA opening statement.

Submitted following the inquiry

2. Copy of the OMA closing statement, including case law referred to.
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