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	Site Visit on 10 March 2026
by Laura Renaudon LLM LARTPI Solicitor

	an Inspector appointed by the Secretary of State for Environment, Food and Rural Affairs

	Decision date: 30 March 2026



	Order Ref: ROW/3349549

	

		This Order is made under Sections 53(2)(b) and 53(3)(b) of the Wildlife and Countryside Act 1981 (‘the 1981 Act’) and is known as the Leicestershire County Council (Addition of Public Footpath N111 within the Unparished Area of Coalville) Definitive Map Modification Order 2022.

	The Order is dated 1 June 2022 and proposes to modify the Definitive Map and Statement for the area by adding a footpath.

	There was one outstanding objection when the Leicestershire County Council (‘the Council’) submitted the Order to the Secretary of State for Environment, Food and Rural Affairs for confirmation.

	Summary of Decision: The Order is confirmed.
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Preliminary Matters
1. The application was made in August 2020 and it appears to have been uncontentious until after the Order was made. One letter of objection was then submitted by Network Rail during the formal consultation period on the Order. That has since been withdrawn, with Network Rail accepting that they have insufficient evidence with which to challenge the claimed user as of right during the period 1949 to 1993.  
2. Nonetheless, the objection having been raised, and not withdrawn until recently, means that jurisdiction on the question whether to confirm the Order resides with the Secretary of State. I have been appointed to determine whether the Order should be confirmed. I visited the parts of the route I was able to see from public vantage points, unaccompanied, on 10 March 2026. A copy of the Order plan is appended to this decision for ease of reference.
The Main Issues
3. The main question arising is whether, as the result of the discovery of evidence, a right of way not shown in the Definitive Map and Statement (‘DMS’) for the area subsists. That question arises pursuant to section 53(3)(c)(i) of the Wildlife and Countryside Act 1981 and to the Authority’s duty under section 53(2) of that Act to keep the DMS under review and to make modifications as required in consequence of any of the events set out in section 53(3). In order to confirm the Order, I must be satisfied on the balance of probability that the right of way subsists.
4. Section 31 of the Highways Act 1980 (‘the 1980 Act’) provides that where a way over land has been actually enjoyed by the public as of right and without interruption for a full period of 20 years, the way is to be deemed to have been dedicated as a highway, in the absence of sufficient evidence of there having been no intention to dedicate it during that period. The relevant 20 year period is to be calculated retrospectively from the date when the public’s right to use the route is brought into question, and I will consider below when that was. I also need to determine whether there was sufficient use of the route over the relevant 20 year period to show a presumption of dedication, and whether or not there is sufficient evidence to show that the landowner did not intend to dedicate the route. 
5. The section is enacted without prejudice to whether a dedication of the route may be inferred at common law. 
6. Other parts of the section are also relevant in this case. The prior question arises, under subsection (1), whether the way is of such a character that use of it by the public could not give rise at common law to any presumption of dedication. Signage on the route may be a relevant factor as to the landowner’s intention to dedicate, as per subsection (3). By subsection (8), nothing in the section as a whole affects any incapacity of a corporation or other body or person in possession of land for public and statutory purposes to dedicate a way over land as a highway if the existence of a highway would be incompatible with those purposes.  
7. Section 32 of the 1980 Act provides that I am to take into consideration any map, plan or history of the locality or other relevant document, giving those documents such weight as is justified by the circumstances. 
Background
8. The claimed route is more than 500m long, running south-easterly from Forest Road to join an existing footpath, N86, at the point where it joins a disused railway, the former Charnwood Forest branch line. The Order route is largely parallel to an existing railway line, originally the Leicester & Burton branch. That line crosses over the Charnwood line at approximately right angles near to the south-eastern termination of the Order route. The Order route meets FP N86 at a point north of where the railways cross. 
9. The Order route mostly crosses a playing field owned by the District Council, passing behind a bowling green before passing into a short section of woodland on land owned by Network Rail. It declines as it does so, from slightly above the railway line at the Forest Road end of the route and substantially below it at the far end, where it descends to meet FP N86 on the old Charnwood line close to where it is crossed over (with a tunnel) by the Leicester & Burton line. The land owned by Network Rail is largely a narrow strip covering each side of the railway line, but at its south-eastern end, as the embankment towards the tunnel develops, it flares outwards near to where the two lines (the existing and the disused) cross. The Order route passes into Network Rail’s land within this ‘flare’. In terms of proximity to the railway line, the path is mostly closer to the line when it is within the District Council’s land than when it is within Network Rail’s, because the Order route itself diverges slightly northwards to meet FP N86.  
Reasons
User evidence
10. An abundance of user evidence has been supplied by users of the route prior to it being fenced off in 2020.  30 user evidence forms have been completed, and the application attracted additional support. Of those users, slightly more than half had made some use of the route for more than 20 years prior to the erection of the fencing in 2020. The earliest user was in 1949, with seven users attesting to use as long ago as 1980 or earlier. 
11. The pattern of use generally varied between daily and monthly. Apart from occasional fallen trees, no-one had encountered any obstacles to pedestrian use of the route before the fencing was erected in 2020. All the use appears to have been carried out openly and without force, and without any expressed permission from either landowner. 
Bringing the use of the route into question
12. The application was made after the Network Rail section of the route was fenced off in July 2020. This action called the use of the route into question. Correspondence from Network Rail refers to the possibility of some earlier fencing having been erected. Given the obligation to fence railway lines this is unsurprising but it is not clear exactly where this would have been, given the fairly wide margin between the railway line itself and the limits of ownership. Users of the route did not refer to having encountered any barriers to use until 2020. This is therefore the appropriate date for consideration.    
Compatibility with statutory functions
13. Under this heading I consider the various points made by Network Rail prior to the withdrawal of their objection concerning statutory incompatibility and operational land. I also consider the position in relation to the District Council’s land.
District Council land
14. The use of the route is understood by the Council to have begun at around the same time that the land was laid out as a playing field and bowling green. Its historic ownership is not stated, but these are likely to have been acts of the post-war local authority. 
15. I am not told on what statutory basis the local authority acquired the land, or to what statutory purpose it was appropriated once purchased. It is likely to have been under powers to acquire or appropriate land for public open space or as public walks and pleasure grounds. I saw on my visit a notice displayed on site by the District Council giving notice of its proposal to dispose (via a long lease) of the land, said in the notice to be held as ‘public open space’. It is therefore rather difficult to see how the necessary trespassory element of user, inherent to deciding whether the use was ‘as of right’, could have been established. Nonetheless there is no objection from the District Council to the Order. In the absence of any information as to exactly how the land is and historically has been held and of any objection by that landowner, I must accept that on their land the users were trespassers using the land as of right.
Network Rail land
16. Network Rail’s land is on that question more straightforward, because their statutory functions are quite different. There is no question that users will have been trespassing on Network Rail’s land and in so doing, to the extent that no force, secrecy or permission was involved, using the route as of right.
Signs
17. Although I have seen a photograph of a sign prohibiting access to some land, this does not appear to relate to the Order route. It appears to be located in order to prohibit use of the northern part of the former Charnwood branch line, and thus I do not find its erection or display to be inconsistent with any dedication of the Order route.  
Statutory Incompatibility
18. Section 31(8) of the 1980 Act effectively prevents any deemed dedication under that Act from arising where it would be incompatible with the statutory purposes of a public body. It does not prevent any inference of common law dedication from arising, save that those same statutory purposes might negative any dedication depending on the facts of the case. 
19. I have read the detailed submissions of interested parties on this issue and have had regard to the other Inspectorate decisions brought to my attention as well as to the Westmorland case (British Transport Commission v Westmorland CC [1958] AC 126). In that case, the House of Lords, upholding the judgment of the Court of Appeal, stated the relevant question to be one of fact, not of law, the test being whether there is any likelihood that the existence of the right of way would interfere with the adequate and efficient discharge of the undertaker’s statutory duties. Whether or not the land is ‘operational’ land does not in itself provide the answer, although some correlation on the facts might be expected.
20. Although I am alerted to an incident of trespass on the railway in 2017 this would not have resulted from the use of the Order route but perhaps of a deviation from it. There is evidence of use of the Order route having taken place for 70 years before Network Rail appear to have effectively challenged it. The nearby branch line crossing the Order route has been dismantled. The Order route runs along the bottom of the embankment and no likely (or even foreseeable, save that some cables might possibly exist) interference with the adequate or efficient discharge of Network Rail’s undertaking has been identified.
21. Network Rail in withdrawing their objection have sought a short delay to the Order being brought into effect. This is so that the fencing can be suitably relocated to accommodate the route. No doubt the Council will give this request consideration. 
22. I understand Network Rail not to pursue their points about their licence conditions or the British Transport Commission Act of 1949. Shortly, I do not think that licence conditions imposed by the regulator would be likely directly to affect the capacity of a statutory body to dedicate land. They may be part of the factual matrix in any particular case. On the facts of this case, the use of the Order route at the bottom of the embankment and without apparent proximity to any railway apparatus does not appear to engage section 55 of the 1949 Act and so that would be no bar to dedication either. 
Overall Conclusion
23. The use has clearly been carried out openly and without force over very many years. I have some misgivings about whether use has been truly ‘as of right’ on the District Council’s land or has been the consequence of the statutory trusts upon which the land may be held anyway, but in the absence of objection or information about that, it is not a reason not to confirm the Order. The use on Network Rail’s land has been plainly trespassory and I have found no statutory bar to there being any deemed dedication pursuant to section 31 of the 1980 Act. There has been no sufficient other communication by the landowner or other evidence of there being no intention to dedicate it to rebut the inference of dedication that arises on the facts of the case. 
24. For the reasons given above and having regard to all the matters raised in the written representations before me, I conclude that the requirements for confirming the Order sought are satisfied. 
Formal Decision
25. I confirm the Order.
Laura Renaudon 
INSPECTOR
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