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	Hearing opened on 24 March 2026
Site visit made on 24 March 2026

	by Laura Renaudon LLM LARTPI Solicitor

	an Inspector appointed by the Secretary of State for Environment, Food and Rural Affairs

	Decision date: 12 May 2026 



	Order Ref: ROW/3351718

		The Order is made under Section 53(2)(b) of the Wildlife and Countryside Act 1981 (‘the 1981 Act’) and is known as the Lancashire County Council Footpath at Ayrefield Road and Ayrefield House, Up Holland Definitive Map Modification Order 2019.

	The Order is dated 13 February 2019 and proposes to modify the Definitive Map and Statement (‘DMS’) for the area by adding a footpath.

	Eleven representations including two objections had been made at the start of the Hearing.

	Summary of Decision: The Order is confirmed subject to the minor modification set out below in the Formal Decision.
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Preliminary Matters
1. I have been appointed by the Secretary of State to determine whether to confirm the above Order. I held a local Hearing on 24 March 2026, after which I conducted an accompanied site visit. Permission to access part of the route was withheld by one of the landowners, and I viewed what parts of it were available from public vantage points or from the eastern end of the route for which permission was given. 
2. A copy of the Order plan is appended to this decision for ease of reference, 
3. The Council seek a modification to correct the grid references in the Order. That in itself is not disputed although the width of the route recorded by the Order is the subject of concern by objectors. 
4. The first issue arising is a procedural one, in that some of the objectors contend that the correct statutory procedures have not been followed in the making of the Order. It is therefore necessary to decide whether the Order was made in such a way that the Secretary of State now has jurisdiction to decide whether or not to confirm it. 
5. Concerns have been raised about the comprehensiveness of the Council’s consultation process on the Order. The objectors point out that the Council had been informed of changes in the ownership of the land during the past few years whilst the Order has been under consideration, but that new owners had not been notified. Helpfully, however the objectors present at the hearing had made efforts to bring the Order to the attention of their neighbours, including by way of a community WhatsApp group. 
6. The Council have, it appears to me, complied with the regulatory formalities, including by giving notice to known owners, arranging for publication in a local newspaper, and by obtaining a dispensation from the Secretary of State where owners are unknown and arranging for copies to be displayed on or near the route. It is true that most of the consultation took place after the Order had been made, but that is the effect of the provisions found in the relevant Schedules to the 1981 Act, which do not require general publicity for orders until after their making. Whatever deficiencies may have existed during the notice or publicity exercises, it is clear that the objectors have remedied them by making people aware of the Order. Therefore I am satisfied that adequate opportunity has been given to participate to those interested. 
The Main Issues
7. The substantive objections to the Order are that relevant information was either not taken into account or was inadequately assessed. Now that all relevant information that any party produces is available, I need to determine whether the case for confirming the Order is made out. That requires an analysis of the available evidence against both the relevant statutory provisions and the common law. 
8. The statutory provisions are found in section 31 of the Highways Act 1980 (‘the 1980 Act’), which provides that where a way over land has been actually enjoyed by the public as of right and without interruption for a full period of 20 years, the way is to be deemed to have been dedicated as a highway, in the absence of sufficient evidence of there having been no intention to dedicate it during that period (‘the criteria’). 
9. The question arising on confirmation of any Order (to which that statutory test applies) is whether the above criteria are established on the balance of probabilities. In order to make the Order, the Council needed to be satisfied only that a reasonable allegation (that a footpath subsists) was raised. The threshold of satisfaction is now a higher one. 
10. The ‘20 year’ test under section 31 of the 1980 Act requires the date when the use of the way was brought into question to be identified, in order that the relevant 20 year period may be retrospectively considered from that date. I do not understand there to be any real dispute that the use of the route was brought into question in around 2014 upon the change of ownership of Ayrefield House, through which part of the claimed route passes. The more substantive questions applicable in this case are whether any use of the way during the previous 20 years was sufficiently notorious to bring home to the landowner that a right was being asserted, and whether any permission to use the route was communicated by the landowner during that period. The question also arises whether the use of the route was interrupted, with a report of a locked gate having been made to the Council in 1999, and one of the users reporting that access was denied ‘for a period’ although exactly when was not identified.  
11. As well as ‘user evidence’ concerning the use of the route over recent years, particularly in the 20 years to 2014, the Council also produce a suite of historic maps and other documents suggesting that the route is one of longstanding existence. Those documents lead me to consider whether an historic dedication of the way under the common law may be presumed. If so, then the more recent evidence of users becomes otiose, because their use will not have been ‘as of right’ but pursuant to an already-established right of user.  
Reasons
Background and current situation
12. The route in question is marked on the Order map by reference to points A – B – C – D. Point A is where the route meets the incontrovertibly adopted carriageway of Ayrefield Road at ‘Bank Top’ at the end of a terrace of houses to the west of the route. The section from A to B is the longest section of the Order route, passing some detached properties and farmland. It appears to be in several ownerships, at least one of which is unknown. Its surface is in various degrees of repair, but is passable by vehicles.  
13. The owner of the westernmost part of the Order route declined me permission to venture onto it. The owners of Ayrefield House, which is the land over which points B – D are found, provided evidence of their own additional right of access to much (but not all) of the A – B section, which is recorded at the Land Registry, and so at their invitation I was able to walk part of that section (and view most of the rest). At point B the 'road' splits into 3. To the left (north) it leads to Bank Road, shown on some historic maps as a through route to Bank Brow but now not recorded as anything other than a private access track. Straight ahead (east) is the driveway to Ayrefield House. To the right (south) is the Order route, which at this point forms a visible sunken road to the south of the Ayrefield House buildings, although some land regrading works have recently been undertaken. 
14. After then veering slightly north, at a point immediately south of the barn building in the process of a residential conversion the route turns sharply right at point C to head almost due south to point D. The depiction of the route at point C immediately next to the barn building conflicts with the landowner’s plans for the site which involve creating a residential garden to the barn which takes in some land to the south of it. In practice the route has been fenced off away from the barn, leading to a more direct route between points B and D, skirting around a pond. Point D is where the route meets the existing Up Holland Footpath 2 (‘FP2’) which is (presently, and will remain so if the Order is not confirmed) a cul-de-sac path terminating at point D. It leads to the River Douglas, the Leeds & Liverpool Canal and to Gathurst railway station. At the time of my site visit it gave no signs of being a particularly well-trodden path. The objectors informed me of some other informal routes crossing the fields to the south of the settlement, but no other recorded paths are found east of the ‘Cliff’s Farm’ path, which leaves Ayrefield Road off to the south part way along the terraces of houses encountered at Ayrefield Road’s western (adopted) end.   
The Documentary Evidence
15. The A-B section of the route is depicted on the earliest maps available to have been drawn to a scale suitably large enough to depict it. It appears as part of a ‘loop’ road around the Bank Brow road on the Greenwoods Map of 1818 and appears to pass Ayrefield House itself to the south and to the east. The same is shown on the Hennet’s Map of 1830, with the additional detail of a route leading off towards the river and canal, perhaps not exactly coinciding with point D and FP2 but in that general direction. The route appears to diminish in importance as it approaches the river, or (put another way) as it gets further away from the ‘main’ road network. This would not be untypical for tracks on agricultural land. 
16. The Tithe Map and the First Ordnance Survey (‘OS’) Map of the 1840s appear similarly consistent. The Tithe Map depicts most of the A – B section as shaded in sienna which is generally consistent with routes that are now public carriageways. The remainder of it (with some overlap) coincides with the extent to which Ayrefield House benefits from a private vehicular right of way. Parcels 84 and 85 are where the Order Route from B to D is now found; they were respectively described as an orchard and as a fold & lane. Parcel 82, coinciding with what is now FP2, was described as a lane. None attracted a rent charge. All were then in common ownership with Ayrefield House.
17. Point D shows a boundary between the land parcels, and other boundaries are shown to the ‘Bank Road’ track and along Ayrefield Road at the point where the sienna shading stops. A route between the buildings at Ayrefield House is then shown, appearing to form part of the same land parcel as the barn. Ayrefield House itself is a separate parcel, although I understand that they were in common ownership (and occupation) at the time. 
18. Notwithstanding the boundaries shown to those land parcels, the A-B section of the Order route appears connected to longer routes, both south from point D and north to Bank Road, although that Road is depicted as a lesser track on the section just north of Ayrefield House. This appears largely consistent with what is then shown on the 1849 OS map, although on that no boundaries or barriers are shown. An additional track, running more or less parallel with Bank Road, is shown leading from Ayrefield House to the north. 
19. Also shown on that 1849 OS Map is the existence of a Coal Pit to the south-east of Ayrefield House. A through route is shown from Ayrefield Road past the coal pit and descending in the direction of the canal and railway which is consistent with the route now taken by FP2. This route ran to the north of the barn building, rather than to the south as point C does. These elements are also depicted on the (slightly earlier) Cassini map, which depicts the (lesser) link to Bank Road north of Ayrefield House and the routes converging just east of Ayrefield House and north of the barn. 
20. The objectors suggested to me that the route to the north of Bank Road was the original access drive to the house, commensurate with the house’s designed orientation to face east. Whilst the Bank Road route (and the parallel track to its west) is depicted on these mid-century maps, it does not appear on any of them to be more significant than the Order route between points A and B. However if the objectors are right that the Order route was not principally used to access the house then that would only lend succour to the suggestion of it having been a public route, as it was evidently a reasonably significant route of some kind. 
21. By the time of the 1895 OS Map, some significant changes had occurred. The ‘Bank Road’ was by now appearing as a substantial route, splitting from Ayrefield Road to the west of Ayrefield House, rather than leading off from the east, as before. A driveway or track running east-west to the south of Ayrefield House (and north of the barn) is still depicted, but by now the more substantial route was off to the south, commensurate with the present Order route and passing through point C to the south of the barn building. The coal pit was no longer depicted. A guidepost was annotated at Point D. By 1908, the guidepost at point D was no longer shown, but another guidepost was depicted further north, at the southern end of Bank Road, which was by now shown as linking with point D via a track entirely to the east of Ayrefield House, avoiding its grounds altogether. That track remained depicted on maps until the 1950s and is clearly visible on an aerial photograph of 1940. Back in 1895 (and previously) there was no indication of any connecting track to the east of Ayrefield House, with the eastern boundary of the property clearly delineated and bounded by an avenue of trees on the 1895 map.
22. The Council confirmed at the Hearing that no evidence of any involvement by the local Quarter Sessions had been discovered in relation to the apparent realignment of the paths, including from the north of the barn to the south during the intervening decades. That might imply that the paths were not considered to be public ones at the time of realignment, although it might have been that the involvement of the local justices was deemed unnecessary given the limited scale of the realignment from north of the barn to point C, i.e. from one side of the barn building to the other.
23. At some point in the decades after the 1843 Tithe Award, the occupation of Ayrefield House became severed from the surrounding farmland. The objectors suggest that the adjoining farmland was farmed as a separate single entity from the 1800s until the 1980s. It appears from the documents before me that it was separately tenanted, as a Convent, by around 1913; the freehold was transferred in around 1951 and subsequently purchased by one or more of the objectors in around 2013. One of the objectors informs me that the estate was sold in 1875 but that the house had been let separately to tenants since slightly before then. He states that it was let as a family home in 1895.
24. The obvious inference to draw from this is that, commensurate with the fragmenting of the estate, the ‘B – D’ section of the route was moved to the south at some point in the latter half of the 1800s in order to rationalise the independent occupational unit of Ayrefield House and to protect the occupants’ privacy from the passing traffic, either upon its severance from the surrounding land or in preparation for it. (The same might be said about the appearance of the eastern ‘bypass’ between point D and the ‘Bank Road’ to the north, but that does not form any part of the Order route and so I draw no conclusions about it).  
25. The factors of the coal pit, the guidepost, and the onward track linking to the river, canal and railway station, suggest that some public use will have been made of the Order route (whether on its previous or present alignment). Contrary to the objector’s suggestion that the tracks were for farm use only, these other elements (the colliery and transport links) do suggest a degree of wider user that is likely to have been on foot only. 
26. There is (unsurprisingly) no evidence of any express permission having been given to users, or any indication that the tenants of the house from around the 1870s onwards were not given exclusive rights of possession. This severance of occupation from the adjoining lands means that users of the route across the Ayrefield House lands to access the farmland, the coal pit (if it still existed) or the transport links to the east will have been likely to have been users as of right rather than by invitation or permission. The positioning of the guidepost at point D suggests a public route, and at the time that guidepost appeared on the maps, there was no ‘bypass’ track evident to the east. Again the obvious inference is that the guidepost will have had as its function to indicate the link from what is now FP2 to the Order route, because there is no evidence that it will have indicated any other route. A ‘private’ guidepost would, absent any information about it, be unlikely and hence the fact of the guidepost itself is evidence of public rights along the Order route by the time of its appearance.     
27. Subsequently, when the First Definitive Map was drawn up in the 1950s, the Ramblers’ Association (DOC 52A) queried the omission of points A – C. It is apparent from the annotations made, although it is not clear by whom, that points A – C were not entered on the Definitive Map because they were considered to be public carriageways. The Definitive Map and Statement is a record of those ways with lesser rights, not of carriageway rights. This belief, at least in respect of points A – B, appears to have endured to some degree within the Council until at least 2001 when a firm of solicitors, who it appears were acting for the then-owners of Ayrefield House, were informed that this section was part of the adopted highway. I understand it never to have been entered onto the List of Streets, and that the Council does not (now) admit to any liability for its maintenance.
28. The history is further complicated by the original recording of the section of the Order route between points C and D on the First Definitive Map and Statement as part of FP2. This section, which survived all rounds of scrutiny when the DMS was being drawn up in the 1950s, was subsequently removed during a Review process in the 1970s, although nobody quite knows why. The Statement itself does not appear to have changed; just the Map. The Council speculate that its removal was the result of a drafting error. The objectors suggest that it was its earlier inclusion that may have been erroneous. There is no documentary explanation available either way.
Conclusions on the documentary evidence
29. The balance of the historic evidence in the case points to it being more probable than not that the Order route was used by the public for such a period that the dedication of a public footpath over the route may be inferred. The appearance of the route on historic maps as a section of a longer route connecting the main carriageway at Bank Top to the colliery, canal, river and railway, with the appearance of a guidepost at point D, is compelling evidence of its historic use by the public. The severance of the occupation of Ayrefield House, probably some time in the latter 1800s, indicates, in the absence of evidence to the contrary, that such use will not have been permissive. 
30. The assumption by either the Ramblers’ Association or the Surveying Authority itself that points A – C consisted of a public highway, as evidenced by the annotated comments, is evidence that public rights were believed to exist in the 1950s by those presumed to be familiar with the route. The previous appearance of section C to D on the Definitive Map, with no explanation for its subsequent omission, is strong evidence of public rights subsisting over that part. I have had regard to all the countervailing arguments put to me but none of them is sufficient to displace my conclusion that, on the balance of probabilities, an historic dedication and acceptance of the Order route as a public footpath should be inferred from the available evidence.


The User Evidence
31. Nonetheless I consider whether the evidence of more recent user is sufficient to establish an uninterrupted period of use as of right in the 20 years to 2014. 
When the use of the route was called into question
32. There appears no real dispute that the use of the route was called into question in 2014, shortly following the change of ownership of Ayrefield House. Changes were made to the boundary treatments with the installation of a ladder stile (since removed and replaced) at point B and with the addition of signage indicating that any use of the route between points B and D was permissive only. The present application was made by the Parish Council in 2018. 
The evidence of use
33. No users of the route were available to speak to their use at the Hearing, but 11 user evidence forms and some additional documents have been made available to me. Ten of those users had made use of the Order route since before 1994 (being 20 years before the use was called into question). There is some evidence of some permissive use by those users, such as the gardener to the former owners who will have been on the site by contractual invitation at least some of the time. He does however describe walking the route for ‘pleasure’ as well as ‘work’, and states that amongst his duties when employed at Ayrefield House was keeping the path safe to use for any ramblers and casual walkers.  
34. One user (since 1952) describes the route as a ‘permissive footpath’ but does not actually describe being given permission to use the way. Another (since 1985) refers to access having been denied for a period which he could not now remember: it is entirely unclear whether this fell within the relevant 20 year period and no identifying details are given. Another (since 1986) was a regular user of the route until the access arrangements were changed in around 2014, with the new stile presenting insurmountable difficulties. Another user (since around 1970, but living in the area only since 2016) considered section A to B to have higher rights, as a byway, and described use of this section on horseback. Her description is suggestive of possible private rights for such user however, being associated with a livery yard accessed via Ayrefield Road. Another user (since 1979) describes the removal of a ‘public footpath’ sign, apparently since the change in ownership. Another (since 1954) describes a change in signage occurring consistently with the change in ownership. 
35. Another user (of 70 years’ user) had witnessed others using the route since 1943 and referred to its use by his own antecedents since 1917. He describes some signs and challenges to use of the route but it is not at all clear whether these post-date the change in ownership. Another (since 1986) was clear (in 2014) that the signs were ‘new’. Another weekly user (since 1980) describes the route as a popular one to and from Gathurst and, like some others, refers to signs referring to the closure of the route due to flooding, which appears to have been connected with excavations of one or the other of the two ponds adjoining the route following the change in ownership. 
36. The eleventh user had known the route only since 2001 but suggested that the route had always been marked by a public footpath sign and a ‘yellow Lancashire walk sign’ at both ends of the path. He referred to the route’s appearance in local walking books. Some extracts have been supplied to me. A publication from 1996, ‘West Lancashire Walks’, describes passing over the Order route as part of a 4½ mile circular. A pamphlet published by the District Council for the area depicts it as part of the shortened version of the ‘Beacon Country Park Canal Loop Walk’, although one of the objectors points out that this walk incorporates (other) elements that are not acknowledged public rights of way.  
37. The objectors present at the Hearing did not have first hand knowledge of any use of the route during the most part of the relevant 20 year period, having acquired the property in 2013. It is suggested that some of the user evidence is unreliable. None of the users were present at the Hearing and their written evidence has not been tested by oral testimony. Nonetheless there is a fair degree of consistency between their accounts and there is no real reason to think that they are fabricated or exaggerated.
38. There is some discussion in those accounts of what signage may have existed on the route (at points B and/or D) and the position is not entirely clear. One of the objectors contends that a sign reading “Private Footpath” and “Dogs to be on Leads” pre-dated the change of ownership.
39. A sign reading “Private Footpath” would not necessarily mean that use by the public of the footpath could not have been ‘as of right’. The ‘private’ reference could, to a reasonable user, suggest only that the footpath is privately-owned; not that no public rights exist over it. The requirement for ‘dogs to be on leads’ suggests, on the contrary, that public use is acknowledged. If it is a footpath that is entirely private, in ownership and in use, there would be no need for a sign about it. The sign would alert the reasonable user to the fact that they are entering onto what is otherwise a private garden, but it would be insufficient to say that any use of the footpath was rendered forceful (or covert or permissive). It would also be insufficient evidence of the landowner’s intention not to dedicate it as a right of way, if that were a live question.
40. The objector states that after purchasing the house (after making enquiries in response to which the seller was unable to confirm whether or not a footpath existed) the family would ‘occasionally see people walking over the alleged footpath’. They would inform such people that the path was a private one, but permission would be given. The present owners’ rejuvenation of the ponds and the introduction of waterfowl, together with their introduction to the land of poultry and animals, has evidently resulted in some conflicts with those users accompanied by unrestrained dogs.
41. This witnessing of users of the path by the present owners is evidence that by the time of the change in ownership in 2013, the path was being used, at least occasionally, by the public. The present owners have challenged the public’s right to use the path (although have taken considerable care to preserve what they consider to be the permissive use of it) but there is no convincing evidence to suggest that the previous owners or occupiers of the property were alert to the issue to the same, or any, extent. The user conflicts described appear to have arisen with the change in the way the land is used by the present owners, where the path crosses formerly a rather moribund part of the property’s grounds but which is now populated with waterfowl, poultry and animals. 
42. The evidence of the former gardener to the property is very much to the effect that the route was a public right of way. The credibility of that evidence has been called into question, but what he says is not inconsistent with the other 10 users who have completed user evidence questionnaires who, on the whole, describe use as of right for at least 20 years with no challenge or interruption. On the objector’s own case, as well as that of most of the users themselves, I find that user as of right is being described, with no evidence of challenge, interruption or any lack of intention to dedicate until after that user had already crystallised into the acquisition of public rights.     
Other matters
	Alignment and width
43. The objectors are concerned about the exact alignment and width of the route, considering the extensive width to be unmanageable and the alignment to conflict with the existence of an excavated pond as well as their intentions to develop part of the Order route as a residential garden for the barn conversion which is almost complete. 
44. The questions arising on this Order are evidential ones about the historic alignment and use of the Order route. The issues about the width and alignment raised by the objectors are principally concerned with the merits of the case. The owners have delineated a clear useable route between points B and D that makes use of the historic sunken lane and then skirts the northern and eastern fringes of the pond. It deviates somewhat from the Order route. 
45. The Order route’s alignment and width are clear enough from the historic maps and documents available, and I do not think it would be within the reasonable bounds of any discretion I have to realign the route on confirmation of this Order in order to coincide with how the route is now laid out on the ground. However uncontroversial that change may (or may not) be, the merits of it would need to be assessed on separate consideration.
Grid references
46. The Council have alerted me to a mistake in the Order where the varying width between 2.5 and 4.5 metres is presently stated in the proposed modification of the Definitive Statement to begin at point C, rather than at point B. That leaves the part between points B and C without any recorded width and is inconsistent with the stated modification to the Definitive Map, so it is necessary to correct the grid reference from “SD 5265 0763” to “SD 5257 0763” on the second line of the “Other Particulars” found in Part II of the Schedule to the Order. I shall make this correction, which would not require advertisement.
Conclusions
47. For the reasons given above and having regard to all the matters raised at the Hearing and in the written representations before me, I conclude that the requirements for confirming the Order sought are satisfied, subject to the modification of one of the specified grid references as set out above. 
Formal Decision
48. Subject to omitting, from the second line under ‘Other Particulars’ in Part II of the Schedule to the Order, of “SD 5265 0763” and replacing it with “SD 5257 0763”, I confirm the Order.
Laura Renaudon 
INSPECTOR


APPEARANCES

For the Order Making Authority:

Amelia Critchlow, Counsel
David Goode, Public Rights of Way Manager
Jayne Elliott, Public Rights of Way Officer
Glen Wrigley, Solicitor 
Sarah Brooks-Silcock, Paralegal

Opposing confirmation of the Order:

Jacob, Andrew, Michelle, Ray and Michael Grant
	
Interested Parties:

Up Holland Parish Councillors John Gardner and Helen Johnston
Elizabeth-Anne Broad, Parish Clerk
Ken Sharp, Open Spaces Society  	
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