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	On papers on file

	by Laura Renaudon LLM LARTPI Solicitor

	an Inspector appointed by the Secretary of State for Environment, Food and Rural Affairs

	Decision date: 13 May 2026



	Order Ref: ROW/3358570

	

		This Order is expressed to be made under Sections 53(2)(b) and 53(3)(b) of the Wildlife and Countryside Act 1981 (‘the 1981 Act’) and is known as the Lancashire County Council Footpath from Wennington Road to Home Farm Close, Wray With Botton Definitive Map Modification Order 2021.

	The Order is dated 13 January 2021 and proposes to modify the Definitive Map and Statement for the area by adding a footpath.

	There were two objections outstanding when the Lancashire County Council (‘the Council’) submitted the Order to the Secretary of State for Environment, Food and Rural Affairs for confirmation.

	Summary of Decision: The Order is confirmed, subject to a minor modification.
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Preliminary Matters
1. The reference to section 53(3)(b) as a power under which the Order was made appears erroneous. That paragraph is concerned with the expiration of a time period, rather than with any power to make an Order modifying the Definitive Map and Statement (‘DMS’). 
2. The Order itself is expressed to be made upon the ‘discovery of evidence’ by the Surveying Authority, the Council, which is to say that it is made as a result of the matters arising under section 53(3)(c)(i) of the 1981 Act. Section 53(3)(b) is not said to be engaged, although is referred to in the Order. The Order states that the event relied upon to make the modification is the discovery of evidence under section 53(3)(c)(i) rather than the expiration of a period of enjoyment by the public. I shall therefore modify the Order to remove that reference. This is a minor change and does not affect the intention of the order, so notice of the modification is not required.
3. The two objections to the confirmation of the Order have not been withdrawn, although one of those objectors explains that he no longer holds an interest in any affected land. The remaining land is owned by the Parish Council, who were the applicant for the Order. 
4. I have been appointed by the Secretary of State to determine whether the Order should be confirmed. Although permission has been received from the landowners to allow me to access the land, I have been able to determine the Order without the need for a site visit. A copy of the Order Map is appended to this decision for ease of reference.
The Main Issues
5. The main question arising is whether, as the result of the discovery of evidence, a right of way not shown in the Definitive Map and Statement (‘DMS’) for the area subsists. That question arises pursuant to section 53(3)(c)(i) of the Wildlife and Countryside Act 1981 and to the Authority’s duty under section 53(2) of that Act to keep the DMS under review and to make modifications as required in consequence of any of the events set out in section 53(3). In order to confirm the Order, I must be satisfied on the balance of probability that the right of way subsists.
6. Evidence of users of the route over recent decades has been submitted in support of the Order. Section 31 of the Highways Act 1980 (‘the 1980 Act’) provides that where a way over land has been actually enjoyed by the public as of right and without interruption for a full period of 20 years, the way is to be deemed to have been dedicated as a highway, in the absence of sufficient evidence of there having been no intention to dedicate it during that period. The relevant 20 year period is to be calculated retrospectively from the date when the public’s right to use the route is brought into question, and I will consider below when that was. I also need to determine whether there was sufficient use of the route over the relevant 20 year period to show a presumption of dedication, and whether or not there is sufficient evidence to show that the landowner did not intend to dedicate the route. 
7. The section is enacted without prejudice to whether a dedication of the route may be inferred at common law. 
8. In determining those questions, section 32 of the 1980 Act provides that I am to take into consideration any map, plan or history of the locality or other relevant document, giving those documents such weight as is justified by the circumstances. A number of historic maps and other documents are supplied, and I consider these below. 
Background
9. The application was made in April 2020 by the Parish Council and appended four user evidence statements and a supporting letter. It was made shortly after the submission by the landowners of 32 Wennington Road of a ‘section 31(6) deposit’ on 1 April 2020 stating that no right of way had been dedicated. That deposit referred to the use having been interrupted on 4 occasions during the previous 10 years (during their period of ownership). It was also understood by the deponents that pedestrian access had been prohibited during the construction of 32 Wennington Road approximately 20 years previously. 
Reasons
Documentary evidence
	Planning permission for no. 32
10. It is evident that some properties have the benefit of a private easement over the route in order to access the garages at the rear. A copy of a planning permission dated 18 October 1999 was supplied. This granted permission for the erection of a single dwelling on land between 30 and 34 Wennington Road, so presumably what is now no. 32. That imposed condition no. 13 requiring the maintenance of a public pedestrian access at least 2m wide to the land to the south of the site, and prohibited direct access from Wennington Road to the development that was approved. 
11. The accompanying plans to the application depicted a ‘pedestrian access to garages’ that was to run along the Order route to the garages that were depicted to the south. 
12. The planning condition attached to the 1999 permission cannot have had the effect of requiring the dedication of a public right of way. This has been settled law for some 60 years, and the Council when granting the 1999 permission must be presumed to have acted lawfully. This is not particularly easy to reconcile with the wording of the condition, but it appears to me likely that the planning authority in 1999 assumed public rights already to exist, and the condition is concerned with the width of the pedestrian access. If they were requiring dedication, some other form of Order or legal agreement would have been required. 
13. Nonetheless the acceptance of the condition by the landowner without complaint is evidence of an intention to dedicate the way or, more likely, of an acceptance that public rights already existed. 
Easement in favour of the County Council
14. Also supplied is a Deed of Grant dated 2 April 1970 in which a right of way was granted to the County Council in consideration of the sum of £50 and under which the County Council covenanted to construct a road as well as a stockproof fence and field gate.  
15. A supplemental deed was completed on 6 September 1995. In pursuance of that, the County Council surrendered its right of way along the Order route and it was replaced with a right of way aligning with what is now part of Home Farm Close. 
16. Thus the County Council was granted a right of way over the Order route in 1970, and it appears that this was for the purpose of accessing a school playing field. Whilst that right was expressly withdrawn in 1995 (and replaced with an alternative) there is nothing before me to suggest that the public were not making use of that right of way during that 25 year period. There is no evidence that the Council expressly authorised, or gave permission to, anyone to use it. Nor is there any indication that the Council held that right of easement on any legal basis that would prevent public user rights arising. No user has referred to any permissive or other signage that would indicate their use was with permission. Thus although the County Council made different access arrangements in 1995, this would not have had any effect on public rights arising in the meantime. It seems clear from the evidence before me that if that 1995 date were to be taken as when the use was brought into question, a 20 year period of user as of right was established by then.
17. The plan to the 1995 Deed is consistent with that of the later planning permission in depicting the pedestrian access to be retained. Whilst that could have been referable to the private rights to the garages, it is not obvious why that would have been a concern to the parties to the 1995 Deed. The 1995 Deed did not by itself affect anyone else’s private rights, vehicular or otherwise, other than the Council’s. I consider it more likely that the plan was annotated to reflect the acknowledged public rights then existing. 
Aerial maps and photographs
18. I am also supplied with some historic maps and aerial photographs. The 1956 map does not depict a route but shows the area to be largely undeveloped at that point. The Order route is found over what was then a narrow strip of land running from Wennington Road to the rear of properties adjoining the Main Street. 
19. That narrow field strip remained in existence at the date of the 1960 aerial photograph, although what appears to be a farm access aligning with the Order route is shown over it. Side accesses are shown to the fields to either side. The large field to the southwest of the Order route and north of the church, now a public playing field, had the appearance of an agricultural field, although the photograph is not of modern quality and is in black and white. 
20. The 1973 map shows the route to be an access road to Home Farm, and with a field boundary about halfway along to the extended farm buildings, approximately coinciding with point C on the Order route. It is possible that access might have been obtainable to the Main Street at Wray by using the Order route and passing through the buildings at Home Farm. One of the objecting landowners states an understanding that the land under discussion used to form part of a farm track which led from Wennington Road to Home Farm, Main Street, Wray and historically local residents used the track as a shortcut. This was possibly the case. If this were so, then it suggests that public rights were being enjoyed that could have resulted in presumed dedication. The field to the north of the church is by then shown to be open to the roadside with a gap at what is now no. 14, suggesting that it may no longer have been in agricultural use. 
21. The 2000 aerial photograph depicts the route consistently with its present alignment. The field to the south by then contained the enclosed children’s play space, close to point C. The field itself has the appearance of a recreation ground rather than anything agricultural. 
22. The Council’s regulatory committee report also reviewed other maps and documents, with nothing else of particular significance arising save for the evidence of a Land Registry document recording the grant of a (private) right of way over the route, and an extract from the ‘Wrayly Mail’ of November 2019 in which the (then) owners of 32 Wennington Road gave notice that access to the ‘permissive path’ was to be withdrawn. 
Conclusion on documentary evidence
23. In the round this evidence indicates that a right to use the route was established, if not before, then in the years after the County Council obtained an easement over it in 1970, when it came to be used to access the playing field and children’s playground on the field to the south of Wennington Road. Those rights were expressly acknowledged and sought to be preserved by the 1995 Deed and the 1999 planning permission. 
User evidence
24. Four user evidence forms were submitted with the application, evidencing frequent use in the 20 years to 2019. No barriers or challenges to use were identified before June 2019. All users say that they had witnessed others using the path. One of them referred to using the path as an accessway to a garage, which would indicate that use was ‘by right’ rather than trespassory in nature, but the remainder described use ‘as of right’. None of them expressly referred to any interruption to use during the construction of 32 Wennington Road. 
25. Following the making of the Order a further 31 user evidence forms were submitted, with most of them referring to use before 2019. Most of these described longer periods of use of the route, some as early as the 1950s. Some users say that the route was closed at some point but it is unclear when. Most were approximately weekly users. 
Bringing the use of the route into question
26. It is clear that the use of the route was brought into question in June 2019. This was the first or only occasion mentioned by users whose evidence was considered by the Council when making the Order.
27. Other instances of access being blocked since 2010 are raised by the owners. These were not expressly noted by any of the users or, where obstructions are referred to, the dates of those are unclear. The June 2019 interruption was shortly followed by a notice in the parish newsletter from which it was clear that the use was contentious.  
Evidence of use of the route as of right
28. When all the user evidence forms are taken into account, I consider there is evidence of the use having been as of right, which is to say without force, secrecy or permission, before 2019. Users do not recall any notices or challenges to their user. Although some users make reference to having one of the garages at the rear, which would make their use referable to an existing right or permission, the vast majority of users appear to have been members of the public with no particular right or permission to use the route in order to access a garage or other property.
Evidence of the landowner’s lack of intention to dedicate the route
29. The owners make the point that the use will have been interrupted at some point after October 1999 in order to build the house for which permission was then granted. No interruption was recalled by any users, but I would expect the access to have been required for construction during this time, given the constraints of the plot. The intention of any such interruption is unlikely to have been for the purpose of preventing the use of a right of way, rather than to secure public safety, and there is no information before me to indicate the length of the period of construction. 
30. An interruption, as opposed to an intermission, requires an overt act indicating that the right is disputed, and some physical and actual interruption which prevents enjoyment of the way. It is not clear what alternative arrangements were made for the garage owners to obtain access, assuming their rights existed by then.  
31. The owners also refer to having prevented access on Sunday 6 February 2011 and Friday 6 February 2015. These were not interruptions expressly identified by any user but are potential evidence of the landowners’ lack of intention to dedicate the route. However, the circumstances of the prevention of access are not explained in any detail and in particular whether any obstructions indicated that the public’s right to use the route was disputed. 
32. Users refer to some interruptions. The 2019 interruption, which I have found brought the use of the route into question, was referred to by those supplying user evidence forms with the original application. Reference is made by other users to the blocking of the way with bins, and the possible existence of a gate at some point. It is not clear when these took place, or whether any gate was kept locked, and whether they amounted to any sufficient indication that the right to use the route was disputed.
Conclusion on use in the 20 years to 2019
33. Therefore it appears to me that there is little evidence of any interruption or a lack of intention by the landowner to have dedicated the right of way before June 2019. What evidence does exist is insufficient to show, on the balance of probabilities, that the footpath cannot be deemed to have been dedicated as a result of that 20 years’ user. There is sufficient evidence of the use of the route in the 20 years to June 2019 having taken place as of right and without permission, interruption, secrecy, force or challenge. Therefore I am satisfied that the evidence shows on the balance of probabilities that public footpath rights exist over the Order route.
34. Given my findings in relation to the documentary evidence, from which I conclude that a dedication and acceptance of the use of the route had clearly taken place by 1995, any more recent obstructions or interruptions would not displace rights that had already arisen. 
Other matters
35. Points are raised about the closing off and gating of some land to the south which may have formed part of a longer route to Main Street. That would be a separate issue for the Council to consider.
36. Concerns are also raised about the safety of the route, which carries vehicular use and opens directly onto the carriageway of Wennington Road, and about the effects of any public rights on the use and enjoyment of the affected property. The law in this area requires me to assess only whether the asserted public rights already exist, rather than to consider their merits.  
Overall Conclusion
37. For the reasons given above and having regard to all the matters raised in the written representations before me, I conclude that the requirements for confirming the Order sought are satisfied. 
38. As noted above, this will be subject to the minor modification of omitting the reference to section 53(3)(b) of the 1981 Act as a relevant power under which the Order has been made.
Formal Decision
39. I confirm the Order subject to the deletion, in the second line of the substantive text of the Order, the words “and 53(3)(b)”.
Laura Renaudon 
INSPECTOR

THE ORDER MAP
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