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	Inquiry Held on 17 March 2026

	by A Behn Dip MS MIPROW

	an Inspector appointed by the Secretary of State for Environment, Food and Rural Affairs

	Decision date: 1 May 2026




	Order Ref: ROW/3356406

	This Order is made under Section 53(2)(b) of the Wildlife and Countryside Act 1981 (the 1981 Act) and is known as The Surrey County Council Footpath No. 576 (Cranleigh) and Footpath No. 565 (Alfold) Definitive Map Modification Order 2024.

	The Order is dated 16 April 2024 and proposes to modify the Definitive Map and Statement for the area by adding a public footpath crossing the parishes of Cranleigh and Alfold as shown on the Order plan and described in the Order Schedule.

	There was 1 objection outstanding at the commencement of the Inquiry.


	Summary of Decision: The Order is confirmed subject to the modification set out in the Formal Decision below.

	[bookmark: bmkReturn]



Preliminary Matters
Mr Warren, the applicant, applied to record a footpath between Public Footpath 576 (Cranleigh) and Public Bridleway 280a (Alfold) in October 2019. Following investigation of the claim, Surrey County Council (‘the Council’) made an Order in 2024.
I held a public Inquiry into the above Order on Tuesday 17 March 2026 at Cranleigh Village Hall. I made an unaccompanied site visit on Monday 16 March 2026 when I was able to walk those parts of the Order route that were not impenetrable from overgrown brambles and vegetation. Those parts that were inaccessible I was able to view from the adjoining fields. It was agreed at the Inquiry that a further accompanied site visit was not necessary.
Two objections were received following the making of the Order and its subsequent submission to the Secretary of State. One objection was amended to a comment, prior to the Inquiry.
The remaining objector, who owns the land across which the claimed route runs (the landowner) did not attend the Inquiry, neither did their representative Taylor Wessing LLP. Whilst the formal objection from the landowner was made outside of the statutory timeframe following the making of the Order, it would appear that this was due to a misunderstanding of the process. The landowner did object when the application was made and in the interests of fairness and impartiality, the objection will be considered as part of the evidence before me.
At the Inquiry an application for costs was made by the Council against the landowner. This application will be the subject of a separate Decision.
In writing this decision I have found it convenient to refer to points marked on the Order Map. I therefore attach a copy of this map.
The Main Issues
The Council made the Definitive Map Modification Order (DMMO) under Section 53(2)(b) of the 1981 Act on the occurrence of an event specified in sub-section 53(3)(c)(i). Accordingly, the main issue is whether the evidence discovered (when considered with all other evidence available) is sufficient to show that a public right of way which is not shown on the definitive map and statement subsists over land to which the map relates. 
Whilst it suffices under section 53(3)(c)(i) for a public right of way to be reasonably alleged to subsist in order to make a DMMO, the standard of proof is higher for it to be confirmed. At this stage, evidence is required to show, on the balance of probabilities that a right of way subsists.
The evidence in support of this case comprises predominantly of User Evidence Forms (UEFs). As a result, the statutory requirements of Section 31 of the Highways Act 1980 (the 1980 Act) are relevant. This sets out that where a way has been enjoyed by the public as of right and without interruption for a full period of twenty years, the way is to be deemed to have been dedicated as a highway unless there is sufficient evidence that there was no intention during that period to dedicate it. The period of twenty years referred to, is to be calculated retrospectively from the date when the right of the public to use the way was brought into question. Greater weight is given to the evidence of those witnesses who spoke at the Inquiry.
If statutory dedication is not applicable, I can consider whether an implication of dedication has been shown at common law. Common law requires me to consider whether the use of the path and the actions of the landowner have been of such a nature that the dedication of the path by the landowner can be inferred.
Reasoning
Statutory dedication
When the status of the claimed route was brought into question  
The status of the Order route was first brought into question in June 2019, by the erection of fencing at the northern end of the claimed path, a barrier at the southern end, and the erection of notices. Accordingly, the relevant twenty-year period to be considered for the purpose of statutory dedication is 1999-2019 (‘the relevant period’).
Evidence of use by the public
Forty two UEFs were provided in support of the claimed route, with earliest use appearing to be from 1968. Sixteen users claimed use of the path in excess of the relevant 20 year period, with a further six stating use for more than half of the relevant period. It would appear that use was more prolific in the latter part of the relevant period, rising from 18 users at the commencement to 39 users by 2019, when use of the route was brought into question. Frequency of use varied from daily, to weekly and monthly, with some UEFs indicating only occasional use. The objector referred to some evidence forms whose use did not span the 20 year relevant period, however case law clarifies that use of a way does not need to be shown by each individual for the entire relevant period. Use by the public as a collective is sufficient if it forms a continuous period of no less than 20 years.
Evidence submitted shows that usage was predominantly recreational with many users incorporating the claimed route as part of longer circular walks, often, although not exclusively, accompanied by dogs. A large number of the forms indicated membership of formal or informal local walking groups, that used the claimed path regularly as part of a longer route, especially in the latter part of the relevant period.
Use appeared to be open and without secrecy. None of the users sought or were given permission to walk the route, and until the route was blocked in 2019, no one encountered any obstruction to the route, other than a narrowing of the width on parts of the path in the summer, due to vegetation overgrowth.
There was no indication that use of the path was ever challenged prior to the bringing into question of the public’s right to use the path, albeit one UEF indicates that an employee of the Wey and Arun Canal Trust told her that the land was private but let her go on her way without objection or explanation. There was no detail as to when this discourse took place, but I do not consider this comprises a verbal challenge to use, as the Wey and Arun Canal Trust are not the owners of the land over which the claimed route passes. 
Some users including some of the witnesses who spoke at Inquiry recalled occasionally seeing workers in the adjoining fields, especially at haymaking time. They were never approached or told that they shouldn’t be there. Mrs White and Mrs Stones who gave evidence at Inquiry, felt that as the claimed route sits higher than, and open to the adjoining fields, it was unlikely that they wouldn’t have been noticed by those working on the land.
Evidence of the landowner and whether the landowner demonstrated a lack of intention to dedicate a public footpath
[bookmark: _Hlk120284687]According to their representative Taylor Wessing LLP, Holdhurst Farm Estates Ltd have owned the land across which the Order route runs since 2019. Prior to this the land was owned by Trinity College Cambridge, from 2014 to 2019. During the time the land was owned by Trinity College it was managed by a Mr McAllister, who also previously owned and managed the land from 2004-2014.
Whilst it is common ground that express permission to use the claimed route was not granted by any landowner, it was the view of the current landowner that neither was there acquiescence to use.
According to the landowner, during the 15 years that Mr McAllister owned or managed the land he insisted that he never saw anyone using the alleged route despite ‘actively managing’ the land. I note there is an email from June 2022 in the evidence, from Mr McAllister to the current landowner attesting to this. As neither the landowner or Mr McAllister attended the Inquiry I have been unable to ascertain how the land was actively managed and with what frequency the ‘regular inspections’ cited by Taylor Wessing LLP took place.
Mr McAllister advised that during his tenure, had anyone been seen, he or his employees or agents would have challenged their use, however there is no evidence that this ever happened. While I accept the view of the landowner that it is conceivable that the presence of Mr McAllister may not have coincided with use of the path, some users recalled seeing workers on the land during haymaking periods but stated that they were not approached and told they shouldn’t be there. 
Albeit Mr McAllister states not to have seen anyone using the claimed route, the evidence strongly suggests that the path was being consistently used. Photographs of the claimed path taken by the Council in 2019 at a similar time as the route became obstructed, show a clear worn track for much of the route.
Taking a contrary view, the landowner drew attention to the interview statement of Mark Taylor who had stated that the path was not very well used and that he had only occasionally seen dog walkers and other local people using it. 
The majority of UEF’s stated that other people were seen whilst using the claimed route, albeit the frequency of this did vary, with some forms such as that of Mark Taylor stating that the path was not well used and others stating the reverse. Witnesses who gave evidence at the Inquiry were of the view that observation of other people using the route depended on the time of day. Mr Warren stated that if he walked very early in the morning he might not see anyone, but during the daytime it was not unusual to see 2 or 3 people on the path. Mrs Deutsch stated that she did not always see people on the path but it depended on the time she used it. She more often came across others if she used the path later in the day or at weekends. Mrs Ivie, who used the path once or twice a week from 2011 but monthly before that, said she would see other people approximately every second time she used the path. Mr and Mrs Stones who resided close to the path and used it daily and often twice daily, would often see others. Whilst on my site visit, which took place early in the afternoon, I observed people on 3 occasions who were walking nearby the claimed route, on Footpath No. 393. 
The landowner mentioned that there were regular shoots on the land, which was referred to by Mr McAllister in his email of June 2022, and that anyone seen on the alleged path would have been stopped. The email references Mr McAllister standing on the canal bank on many occasions for up to an hour at weekends when a shoot took place and never coming across anyone trying to use the claimed route. I have no detail before me as to the regularity of the shoots and the witnesses who spoke at Inquiry did not recall any shoots taking place on the fields directly adjacent to the Order route. They did feel that shoots quite possibly took place south of the claimed route as well as possibly on the other side of Alfold road, east of the path. Irrespective of this, there is no evidence that use of the claimed route was interrupted as a result of any shoots that may have taken place.
Lack of intention to dedicate
The objector stated that the Wey and Arun Canal Trust were aware that the alleged path fell on private land and drew attention to the interaction between the canal trust and one user, Maggie Morgan, as referred to in paragraph 15 of this Decision. They also spoke of correspondence between Trinity College and the Wey and Arun Canal Trust, who purportedly asked if they could link the claimed route when creating the Wey South Path. Mr McAllister in his email stated that the Wey and Arun Canal Trust were told that this would not be permitted. There is no detail of when this interaction occurred and the correspondence does not form part of the evidence, but is referred to as a vague recollection of the event by Mr McAllister in his 2022 email. Irrespective of this, private correspondence between two landowners does not comprise a lack of intention to dedicate that was made known to the public.
It was suggested by the landowner that any erection of fences or barricades would have needed to be substantial to prevent people accessing the claimed route and that it therefore was an unfair expectation on the landowner to erect fencing that would also prevent them from accessing this part of their land. I do not accept this view as I do not consider there to be such an expectation. While fencing can be erected that incorporates gates or similar structures to allow landowner access, there is no expectation that such preventative measures are taken. The erection of notices advising that there was no public access would have sufficed to show any users a lack of intention to dedicate, without a need for any fencing.
The landowner acknowledged that no notices were erected on shoot days or when intensive farming operations took place as they pointed out that the rights of way in the area are clearly marked. They were of the view that as the claimed route wasn’t signposted, this suggested that it was clear that the alleged path was not a right of way. However, I agree with the Council in this respect, in that the presence of rights of way signs on paths already on the DMS and the absence of Council rights of way signs on the claimed route, does not necessarily demonstrate that a route carries no public rights. Further, it does not comprise an act by the landowner to show a lack of intention to dedicate the path.
The landowner felt that even if the Council right of way signage for adjoining routes was not sufficient to satisfy a lack of intention to dedicate, that it could show, when taken in the round with other evidence, that the landowner did not intend to dedicate a right of way.
Attention was drawn to Jacques v Secretary of State for the Environment [1995] and R v Secretary of State for the Environment Ex p Billson [1998] in this regard, with the landowner submitting that evidence of a lack of intention to dedicate had to be sufficiently overt, directed towards the public, but that it did not need to bring home to the public, an understanding that the landowner did not intend to dedicate the land. They felt, given that the previous owner’s stance would have been to vigorously object to people using the alleged footpath, that this indicates there was no acquiescence to public use.
However, as pointed out by the Council, more recent case law R (on the application of Godmanchester Town Council) v Secretary of State for the Environment, Food and Rural Affairs [2007] has made it clear that there can only be sufficient evidence that the landowner  had no intention of dedicating a path as a public right of way, if the landowner performed overt acts in such a manner that users of the way would have reasonably understood his intention. 
Lack of capacity to dedicate
It was the landowner’s view that for part of the relevant period, between 2014-2019, when Trinity College, Cambridge owned the land over which the claimed path crosses, there was a lack of capacity to dedicate. Trinity College is a registered charity. Under section 36 of the Charities Act 1993 it states that no land held by or in trust for a charity shall be conveyed, transferred, leased or otherwise disposed of without an order of the Court or of the Charity Commissioners. The dedication of a right of way over the land would seem to qualify as a ‘disposition.’
At common law the lack of an owner who has the capacity to dedicate may possibly defeat the claim, however it is considered that there is nothing to prevent statutory dedication over land held by a charity, provided that such a dedication would not be contrary to the stated purposes of that charity, by reference to section 31(8) of the Highways Act 1980.
According to the objector the purpose of Trinity College is ‘the advancement for the public benefit of education, religion, learning and research, primarily by the maintenance and support of a college in the university and city of Cambridge'. Whilst I follow the reasoning of the landowner that statutory dedication of a right of way would not enhance the value of the land, neither in my view, is there any evidence that statutory dedication of a right of way over this former land asset would have been inevitably incompatible with a charity whose purpose is the advancement of education, religion, learning and research.
Conclusions on statutory dedication
There is significant evidence of use of this path, stretching back to 1968, and over the relevant period. While some user evidence indicated only occasional use, there is evidence of sustained use over the relevant period, especially the latter half. Use appears to have been without force, secrecy or permission and there appears to have been no interruptions or challenge to use. Having regard to the above, I find that there is sufficient user evidence to raise a presumption of the dedication of a public footpath.
It is clear that the current landowner had no intention to dedicate a public right of way along the claimed route, as is shown by the erection of fencing and notices in 2019. However this served to bring the right to use the claimed route into question. The relevant period spans ownership of the land by other parties. It is argued by the current landowner that there was no acquiescence to use by the previous landowners, especially Mr McAllister who owned or managed the land for the majority of the relevant period.
Although it would appear that Mr McAllister had never seen anyone using the claimed route, it was submitted that his stance would have been to ‘vigorously object to people’ using the alleged path. The mere holding of a stance is not an active act to show a lack of intention to dedicate and the public would have been unaware of this stance in the absence of actual actions directed at disabusing them of their right to use the route.
Albeit it would seem that there was correspondence between the Wey and Arun Canal Trust and Trinity College regarding refusal of dedication of the claimed route as part of the Wey South Path, this was a private written exchange, of which the public would have been unaware.
It was considered by the current landowner that the presence of rights of way signage on adjoining routes, coupled with the clear lack of rights of way signage on the claimed route, made it obvious that the path was not a right of way. While I follow this line of reasoning, absence of Council signage on a path does not comprise a lack of intention by the landowner to dedicate.
On balance, it appears that no action was taken by any landowner during the relevant period that was sufficient to demonstrate to the relevant audience, in this case the public, that there was a lack of intention to dedicate a footpath across the claimed route.
I have concluded that the user evidence is sufficient to raise a presumption that the claimed route has been dedicated as a public footpath. In addition, there is no evidence that the landowner sufficiently demonstrated to the public, a lack of intention to dedicate a footpath during the relevant period. Therefore, I conclude on the balance of probabilities that a public footpath subsists. In light of this conclusion, there is no need for me to address the evidence in the context of common law dedication.
Width
The landowner drew attention to the specified width of the claimed path, pointing out that in the Council’s Decision Report, the width was referred to as 1 - 2m. The landowner felt this was ‘generous’ considering some users reported a width of the alleged route as low as 0.5 metres. In response the Council submitted that it was not uncommon for users to think differently about the width of a route, especially one that is not bound between fences. I agree that there is some wide variation between users comments as to the width. The witnesses, when asked about the width at Inquiry, either felt that it was 2 metres, or recalled a shrinking of the width in summer when picking blackberries, the brambles of which had encroached onto the route. One witness remembered tree roots growing across some parts of the path, requiring users to walk in single file when passing by them.
Photographs of the claimed route taken in 2019, indicate a wide clear path for those sections shown, and the Council’s decision to record a width of 2 metres was based on the tow path having a clearly defined width with banked edges. However, on my site visit, even taking into account the severe encroachment of overgrown vegetation, there were some parts of the claimed route where the walkable width on top of the bank was approximately 1.2 metres. For this reason, should I confirm the Order I will modify the recording of the width to show a width varying between 1.2 to 2 metres.
Other matters
Mr Milton, for the Open Spaces Society initially objected to the Order, before changing his objection to a comment. The basis of his comment was that he considered the Order should have been made for bridleway status. He felt that the whole of the canal towpath should be a bridleway in line with Council planning and highway policy and pointed out that the Order route linked to bridleways at each end of the route.
However, as pointed out by the Council, the northern end of the claimed route connects to Footpath No. 393 which is not a bridleway. Notwithstanding this, the user evidence states use solely on foot, and while it is possible that there may have been historic use of the claimed route on horseback or bicycle, there is no evidence before me in this regard.

	
Conclusion
Having regard to these and all other matters raised at the inquiry and in the written representations, I conclude that the Order should be confirmed with a modification that does not require advertising.
[bookmark: bmkScheduleStart]Formal Decision
I confirm the Order subject to the following modification:
· In Part I of the Order Schedule, Description of path or way to be added, line 9, remove ‘width of 2m throughout’ and insert ‘varying width between 1.2 -2.0 metres’.
· In Part II of the Order Schedule, Variation of particulars of path or way, in both of the boxes headed Status and Width Claimed, remove ‘2.0m’ and insert ‘1.2 - 2.0m.’


A Behn
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APPEARANCES

For the Council:
Trevor Ward		Counsel instructed by Surrey County Council
who called:
Catherine Valiant	Countryside Access Officer, Surrey County Council
Mr Warren                The Applicant
Mrs Deutsch
Mrs Ivie
Mrs White
Mrs Stones
Mr Stones

 Landowner /Objector:
Not in attendance
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