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	Application Decision

	Hearing held on 31 March 2026

	by Claire Tregembo BA(Hons) MIPROW

	an Inspector appointed by the Secretary of State for Environment, Food and Rural Affairs

	Decision date: 15 May 2026



	Application Ref: COM/3361720
Land at Sandford Mire, Cumbria

	Register Unit: CL115
Registration Authority: Westmorland and Furness Council

	
· The Application, dated 6 December 2023, is made under section 19 of the Commons Act 2006. It seeks correction of an alleged mistake made by the Commons Registration Authority in making or amending an entry in the register of common land.
· The application is made by Keith Fawcett



[bookmark: _Hlk145344225]Decision: The Application is not allowed.
Preliminary matters
1. I held a public hearing into the Application at Kendal Town Hall on 31 March 2026. A site visit was not considered necessary. The Applicant did not appear at the hearing and only the objectors, representatives of the Commons Registration Authority (CRA), and an interested party were present. 
2. The Application was referred to the Planning Inspectorate under Regulation 26 of the Commons Registration (England) Regulations 2014, by the CRA, Westmorland and Furness Council, on account that a person with a legal interest in the application objected to the proposed correction of the Register of Common Land (the Register).
The Application
3. The Applicant considered the extent of CL115 is incorrectly shown on the Register map. They believed the western boundary of CL115 is in the wrong position and should match that shown on Plan A in the Application for the registration of land as common land No. 258 dated 14 June (the 1968 Application). If the Application is allowed, it would effectively show an additional parcel of land on the Register map. I will refer to this parcel of land as the Application Land and the extent of CL115 currently shown on the Register map as CL115. I have appended a map to the end of my decision showing the Application Land cross hatched purple and CL115 cross hatched green.
 
Main Issues 
4. [bookmark: _Hlk112327539]Section 19(4) of the Commons Act 2006 (the 2006 Act) provides that any person may apply to the CRA to correct an alleged mistake in The Register. The Regulations set out the procedures to be followed.
5. The Application form confirms that it has been made for the purposes of section 19(2)(a) of the 2006 Act which provides that an application can be made to correct a mistake made by the CRA in making or amending an entry in the Register of Common Land (the Register). Section 19(3) clarifies that a ‘mistake’ includes a) a mistaken omission and b) an unclear or ambiguous description, and it is immaterial for the purposes of this section whether a mistake was made before or after the commencement of this section’. 
6. [bookmark: _Hlk112328010]Section 19(5) provides that a mistake in the Register may not be corrected under this section if the authority considers that, by reason of reliance reasonably placed on the Register by any person or for any other reason, it would in all the circumstances be unfair to do so (the fairness test).
7. The onus of proving the case in support of the correction of the Register rests with the person making the Application, and the burden of proof is the normal, civil standard, namely, the balance of probability.
Reasoning
Whether there is a mistake in the Register
8. A mistake may arise, for example, where an error was made by the CRA in transposing onto the Register map a plan supplied by an applicant or where in amending an entry in the register the CRA erroneously added a zero to (or deleted a zero from) the number of rights registered. An error made in a map supplied by an applicant which was faithfully reproduced in the Register could not be corrected under this provision, because the CRA did not make the mistake (but it may be possible to correct it under Schedule 2). 
9. The 1968 Application was made by Miss Rosemary Antoinette Heelis under the Commons Registration Act 1965 (the 1965 Act). The land is referred to as Sandford Mire and is shown outlined in green on the 1968 Application plan which includes the Application Land and CL115. The 1968 Applicant was advised that the whole of the land covered by their 1968 Application had been provisionally registered on 2 July 1969. The Ordnance Survey (OS) base map used shows the land proposed for registration with a boundary between the Application Land and CL115, but the map is not dated. There is also a drainage channel shown on the Application Land.
10. The area shown on the Provisional Registration map is the same as shown on the 1968 Application. The Provisional Registration map is based on two 6-inch OS maps which were surveyed in 1858-59, revised in 1912, with levelling revised in 1913-14. The edition date is partly cut-off the top of the extracts provided but appears to be 1920. On this edition there is no boundary between the Application Land and CL115.
11. The Application Land is not shown on the Register map and the extent shown is smaller than shown on the Provisional Register map. The OS base map used is the 1956 1:10,560 or 6-inch Provisional Edition which was revised before 1930 with the whole sheet revised for major change in 1951, and boundaries revised to 1 May 1956. The Application Land and CL115 are covered by one map sheet unlike the Provisional Registration map. The map appears to be the same as the 1968 Application map with a drainage channel across the Application Land and a boundary between it and CL115. An undated note in pencil on the map states NB DRAFTING ERROR CL115. FOR CORRECTION SEE MAP SHEETS 1ST Ed 41 & 52’. The western boundary of the Application Land is also marked in pencil. The CRA were not sure when this note was added, but it was before the 2006 Act allowed for corrections of the Register. They believed it had been there since the 1980s but state this note is not legally binding.  
12. The Land Section of the Register states at entry 1 dated 25 June 1969 that the land is shown outlined in green on sheets 41 and 52 of the Register Map and the area recorded is 16.250 Hectares. Entry 2 dated 6 October 1972 states ‘the register at entry no. 1 above being undisputed, became final on 1st August 1972’.  
13. At the hearing, the CRA confirmed the area of CL115 shown on the Register map is 13.078 hectares. The Application Land is approximately 3.467 hectares. Together these total just over 16 hectares, the figure recorded in the Register. I consider this indicates the Register records the extent of CL115 and the Application Land. 
14. It has been suggested that the CRA considered that the Application Land was not common land and omitted it from the map for this reason. However, the CRA confirmed they have no records or correspondence to indicate this, although they do exist for other commons. Therefore, if such a decision was made, it is not documented. Furthermore entry 2 of the Land Records section indicates the intention was to show the area shown on the Provisional Map in the Register. The CRA also confirmed they have no records indicating why the note of a possible error was made on the Register map. They considered this suggested that a Commons Officer noted it when reviewing the maps rather than another party drawing their attention to it. The Applicant claimed they had raised this matter with the CRA as far back as the 1990s but Officers were already aware of it. 
15. As stated by the Open Spaces Society, the CRA had a duty under the 1965 Act to provisionally register land where applications were made and could not pick or choose what to register. They were obliged to provisionally register land even if it could not possibly have been subject to rights of common. If they did not, a mistake was made which is capable of rectification under section 19. Where no objections were received, as is the case with CL115, they were then recorded on the Register.
16. Considering the above, the evidence before me indicates that, on the balance of probabilities, an error was made when transposing the Provisional map onto the Register map. Therefore, I conclude a mistake was made in the Register. 
Whether any party places or has placed reliance upon the register such that the correction of the entry would, in all circumstances be unfair
17. Section 19(5) of the 2006 Act provides that the CRA may not correct mistakes in the register if, by reason of reliance reasonably placed on the register by any person or for any other reason, it would be unfair to do so. For example, if land had been acquired by a person reliant on an inspection of the register which showed it was not registered common land, but the CRA had mistakenly excluded that land from the Register, it should not correct the mistake if it would, in all the circumstances, be unfair to do so (having regard to the interests of the persons acquiring the land and those interested in correcting the error). 
18. Land Registry documents indicate the Application Land is registered as Title Possessory to Anthony Coulthard on 26 March 2002 on 14 December 2001. The current Land Registry search shows Title Possessory in the name of Clare Birkbeck, Hillary Fawcett, and Kathryn Ireland from 18 April 2012; Anthony Coulthard is their uncle and he believed he purchased the Application Land in 1989 at auction from the previous owner Keith Fawcett (also the Applicant). However, it appears from the 1989 Conveyance plans that the Application Land was not included in the sale although the parcel to the west of it was. This plan shows a boundary between the Application Land and the parcel to the west but no boundary between CL115 and the Application Land. The date of the OS base map is not indicated.
19. Keith Fawcett claimed ownership of part of CL115 in 1985 following advertisement that there were no registered owners. He used a Conveyance dated 2 February 1970 between him, Hugh Watson, and Joseph Watson. A hearing was held by a Commons Commissioner who found that Keith Fawcett’s ownership of two strips of the common was satisfactorily established and was described as two allotments on Sandford Mire in a 1906 Conveyance, and two allotments of peat moss on Sandford Mire in a 1967 Conveyance. 
20. The Ownership Section at entry 1 dated 25 September 1985 records the owner under section 8(2) of the Commons Registration Act 1965 as Mr K Fawcett and the land is described as ‘two strips of land as referred to in the Commons Commissioner’s decision’. Entry 2 states ‘the remainder of the land remains subject to protection under section 9 of the Commons Registration Act 1965’. The Rights Section at entry 4 grants grazing rights to Keith Fawcett for High Green Farm which is described in Column 5 of registration entry No. 9 in the Rights Section for register unit No. CL25. CL25 records that High Green Farm includes OS parcels 224b and 224c. 
21. The 1970 Conveyance plan show the Application Land as parcel 224b and parcel 224c is the land abutting it to the west. This would suggest that Keith Fawcett considered the Application Land to be part of CL115. No boundary is shown between these two parcels on the OS base map used on this Conveyance plan, but it is not possible to see if there is a boundary on the OS base map between the Application Land and CL115 due to additional markings showing the parcel boundaries. 
22. Extracts of the 1915 OS map shows 224b is the land immediately west of the Application Land and 224c is the next parcel west. The Application Land is shown as part of 224 and 224a on the 1915 OS map which are not referred to as part of High Green Farm in CL25. Therefore, the OS parcel numbers may have been incorrectly labelled on the 1970 Conveyance plan, or the parcels renumbered at a later date.
23. However, the ownership of the land is immaterial to the determination of the Application before me and any disputes about ownership or applications to upgrade the Title Possessory are a matter for Land Registry. 
24. The current Title Possessors stated Anthony Coulthard and themselves have exclusively occupied the Application Land since 1989. Statutory Declarations from an employee of Keith Fawcett and Anthony Coulthard dated 2001 both declared that the latter used and enjoyed the Application Land between 1989 and 2001 for grazing. Those with grazing rights on CL115 have not grazed the Application Land although some parties have exercised their rights over CL115.  
25. Anthony Coulthard’s Statutory Declaration states that when he purchased the auction land it was not fenced off from the Application Land and there was a fence between the Application Land and CL115. Effectively the Application Land and the parcel to the west formed one field fenced off from CL115. A Statutory Declaration from Keith Fawcett’s employee in the 1970s and early 1980s stated there has never been a fence between the Application Land and the land to the west. He also stated he erected a fence between the Application Land and CL115 in 1976 to replace an earlier fence in the same position at the request of Keith Fawcett. Keith Fawcett recalled the erection of this fence in 1976 after sheep drowned in the drainage channel. However, he claimed there was no fence there prior to this but there was a fence between the Application Land and the land to the west which he stated remained in place until 1989. The current Title Possessors stated a fence has remained in place since 1989. I note that this fence is shown on the 1956 OS map which was surveyed prior to 1930 with additional major changes in 1951.  
26. If the Application Land was fenced off from the rest of CL115 prior to 1976 it may not have been eligible for registration as common land under the 1965 Act. If there had been an objection to the registration under the 1965 Act, it may have been determined that the Application Land should not be registered. No objections were made and the CRA could object if they considered some or all of the 1968 Application was not eligible for registration. The mapping evidence and Statutory Declarations indicate the Application Land was enclosed at the time of the 1968 Application. 
27. Furthermore, some parties state that grazing rights recorded in the Register include rights which are appurtenant to parcel 224b. It has been suggested that if parcel 224b were the Application Land (as shown on the 1970 Conveyance), it would be both dominant and servient tenement. This could also suggest that the Application Land was not eligible for registration and a mistake was made including it in the Provisional Registration map.
28. The current Title Possessors and their uncle have had exclusive use and occupation of the Application Land since 1985. If the Application Land was shown on the Register map those with grazing rights of common would also be able to graze it. The Title Possessory holders considered they would need to relocate the existing fence to allow access to those with grazing rights and prevent livestock accessing land they own to the west. There is no evidence that they consulted the Commons Register prior to their 1989 purchase or 2001 Title Possessory Application. However, the 2006 Act indicates there may be other reasons for the correction of mistakes to be unfair. 
29. It has been suggested that, because the objectors have a Title Possessory rather than Title Absolute, it would not be unfair on them because they do not own the land. However, they do have a registered legal interest in the land and have had sole occupation since 1989. 
30. I consider it would be unfair on the Title Possessory holders to correct the mistake in the Commons Register and show the Application Land as common land because they would no longer have exclusive use of it. Furthermore, there is some evidence to suggest the Application Land was not eligible for registration under the 1965 Act due to it already being enclosed or not part of the common. If this were the case, it would be unfair on any owner of the Application Land to correct the error.
31. As those holding grazing rights over CL115 have not exercised these rights over the application land since at least 1989, I do not consider it would be unfair on them to not amend the Register to show the Application Land. The Applicant has not stated why they consider it would be unfair on them to not amend the Register. However, if they believed they still owned the Application Land, I do not consider it would be in their interests to correct the Register map. 
Other Matters
32. If parcel 224b and 224c are as shown on the 1915 OS map and grazing rights on the common were appurtenant to them, they would remain with the current owners of High Green Farm unless they were reserved by the previous owner when the land was sold. I am advised that the 1989 Conveyances for the sale of High Green Farm, including these parcels, did not make such reservations. If this were the case the name of the person recorded as having these rights may need amending in the Register. However, this matter is not part of the application before me, and a separate application or process may be necessary to make these changes. 
Conclusions
33. The evidence before me indicates, on the balance of probabilities, that an error was made when transferring the extent of CL115 from the Provisional Register map to the final Register map.
34. Although there is no evidence that any party has relied on the Commons Register, the Title Possessors have had exclusive use of the Application Land since 1989. Therefore, I consider it would be unfair on them to correct the mistake on the Register map. I do not consider it would be unfair on anyone holding grazing rights on CL115 because commoners have not grazed the Application Land for over 35 years.
35. Furthermore, I also consider the evidence before me suggests the land may not have been eligible for registration under the 1965 Act. Therefore, it would be unfair to any landowner to amend the Register map.  
36. Therefore, I conclude that the Register should not be amended and the Application is not allowed. 
[bookmark: _Hlk25945171][bookmark: _Hlk145347526]
Claire Tregembo
INSPECTOR

Appearances
For the objectors
Clare Birbeck	Title Possessor
Kate Ireland		Title Possessor
Hillary Fawcett	Title Possessor
For the Commons Registration Authority
Jason Wetherill	Commons Officer
Interested Persons
Alan Watson		Right of Common on CL115







Map of the Application Land and CL115
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