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	[bookmark: bmkTable00]Application Decision

	Hearing held on 12 June 2025 and 17 September 2025
Site visit made on 16 September 2025

	by Paul Freer BA (Hons) LLM PhD MRTPI

	an Inspector appointed by the Secretary of State for Environment, Food and Rural Affairs

	Decision date: 12 May 2026



Application Ref: COM/3343076
Register Unit: CL724 Boscawen Cliff, Cornwall
Registration Authority: Cornwall Council
· The applications, dated 30 and 31 December 2020 respectively, are made under Schedule 2 paragraph 4 of the Commons Act 2006 (‘the 2006 Act’).  
· The application is made by Tomas D.J.S.Hill  and The Open Spaces Society.  
· The application is to register waste land of a manor as common land in the register of common land.  

	
	
	
	


Decision. The applications are refused and the land shall not be added to the commons register
The Application Land
The application relates to land at Boscawen Cliff, Cornwall, located between Merthen Point and the Tater-du-Lighthouse.
Main Issues
The main issue is whether the land is waste land of a manor and whether before 1 October 2008:
(a) the land was provisionally registered as common land under section 4 of the Commons Act 1965 (“the 1965 Act”);  
(b) an objection was made in relation to the provisional registration; and  
(c) the provisional registration was cancelled in the circumstances specified in sub-paragraphs (3), (4) or (5) of the Commons Act 2006 (the 2006 Act). 
Subparagraph (5), on which the applicant relies, requires that the person on whose application the provisional registration was made requested or agreed to its cancellation (whether before or after its referral to a Commons Commissioner).  
Reasons
Whether the land had been provisionally registered as common land under section 4 of the Commons Registration Act 1965
An application to provisionally register land at Boscawen Cliff was made on 17 December by The West Cornwall Footpaths Preservation Society (No. 1891) and entered in the register of common land. I shall refer to this as the ‘1969 application’. The extent of the land to which the 1969 application related is shown edged in red in plans supporting that application and produced to me by the Open Spaces Society. 
Whether an objection was made to the provisional registration
[bookmark: _Hlk210820836]Objections were made to the registration of the land in May 1970 (No.X94), June 1970 (No.X179) and September 1970 (No.X492). In response to those objections, on 16 August 1972 The West Cornwall Footpaths Preservation Society withdrew its application in relation to Register Unit CL724.
Whether the provisional registration was cancelled as set out in subparagraph (5)
As part of its evidence, the Open Spaces Society provides a copy of the decision made by the Registration Authority on 16 August 1972 to cancel the registration of this land. 
On the evidence that is before me, I am satisfied that the land to which the current application relates formed part of land that was provisionally registered as common land under the Commons Registration Act 1965, but was subsequently cancelled. Consequently, on the balance of probability, I am satisfied that the land is eligible for registration as common land under paragraph 4(5) of Schedule 2 to the Commons Act 2006. 
Whether the land is waste land of a manor
The application land was in the parish of St Buryan, within which there were five manors. The applicants are of the view that the application land was partly in the manor of Rosemodress and partly in the manor of Boscawen Rose. The application land falls within six Tithe apportionments within these two manors.  
The apportionment No. 3503 known as Tregurvian (alias Tregiffian) was situated in the manor of Rosemoddress and covered a long stretch of the cliff and the land behind it. The application land was located in a parcel known as Plot 16 and is identified in the survey dated 1829 as being ‘Pasture’ and ‘Rocks’.
Tithe apportionments 3531, 3532, 3542 and 3543 form part of the premises known as Boscawen Rose (also known as Boscawen Rose), situated to the west of the manor of Rosemoddress. The survey shows that none of these apportionments were cultivated but it is not possible to determine whether a rent was levied in relation to them. 
[bookmark: _Hlk210826478]Tithe apportionment No. 3641 was recorded under the heading ‘Public Roads and Wastes’, and was described as ‘Rocks, bounding the Sea Shore’. This apportionment is adjacent to Tithe apportionment No. 3532 and one possibility is that this land was waste land to the manor of Boscawen Rose.
The question of whether land is waste land of the manor must be satisfied at the time the application or proposal is submitted. It is reasonable to conclude from the evidence provided that the application land was ‘Pasture’ and ‘Rocks’ or ‘Rocks, bounding the Sea Shore’. There is no evidence to show that the application land was cultivated. Having regard to the above, I conclude that on the balance of probability that the application land is waste land of a manor, specifically the manors of Rosemodress and Boscawen Rose.
Whether the land fulfils the character of waste land of a manor
It is seldom possible to prove definitively that a particular parcel of land is of a manor. But it is sufficient to show that, on the balance of probabilities, the land lies in an area which is recognised to have been, or still be, manorial, and there is no convincing evidence to the contrary.
The definition of waste land of a manor arising from the case of Attorney General v Hanmer [1858] 2 LJ Ch 837 (Hanmer) is ‘the open, uncultivated and unoccupied lands parcel of the manor other than the demesne lands of the manor’. Demesne land is land within a manor owned and occupied by the lord of the manor for his own purposes. For land to be occupied it is considered that there must be some exclusivity of physical use by a tenant or owner alone. 
Whether the land is open
The guidance published by DEFRA entitled Part 1 of the Commons Act 2006: Guidance to commons registration authorities and the Planning Inspectorate (the 2014 Guidance) states that in this context ‘open’ means unenclosed. The application land is, and has historically been, open in the usual meaning of that word.
Whether the land is uncultivated
Much of the application land is covered by thick vegetation. Other parts of the land are bare rock interspersed with tufts of grass and/or other vegetation.  Part of the land is used for grazing but there is no evidence that the land has been purposefully cultivated to produce a crop of any description. 
The occupier of Tregiffian Farm, Mr Spink, has provided a copy of the Farm Business Tenancy (FBT) dated 1 April 2014. The FBT was initially for a period of 5 years. I am advised in a supporting statement, and have no reason to believe to the contrary, that this FBT continued on a year-by-year basis beyond 1 April 2019, and such was in force when the application was submitted in December 2020.
The FBT clearly states at Section 4.1(a) that the Tenant will use the Holding for agricultural purposes only. The FBT does not, however, define exactly what is meant by the term ‘agricultural’ for that purpose. The Oxford English Dictionary (OED) defines ‘agriculture’ as the science or practice of farming, including the growing of crops and the rearing of animals. There is no evidence before me that the application land has been used for growing of crops and/or the rearing of animals, albeit I did observe animals grazing on the land during my site visit. In the absence of a definition of ‘agricultural’ in the FBT itself, I interpret the FBT to encompass the grazing of animals.
Notwithstanding the reference to ‘agriculture’ in the FBT, there is no evidence before me that the land has been improved or has been used for anything other than grazing, including for the growing of crops. It is therefore my view that the land is uncultivated, insofar as there is no engagement with farming or activity with the soil which causes it to be broken for productive purposes. 
The same applies to the land held by Viscount Falmouth, which is part of a livestock farm. The land is used for grazing by animals kept at the farm but there is no evidence that the land is used for growing crops.
Whether the land is unoccupied
[bookmark: _Hlk215143839]The 2014 Guidance indicates that, in practical terms, for the land to be considered ‘occupied’ it must be occupied to the exclusion of others and could not realistically be used by others for any purpose. 
The fact that land may be subject to a tenancy agreement is a relevant consideration but is not conclusive. A tenancy merely gives a right to occupy the land. If a tenant never or rarely goes on to the land it may well remain unoccupied. In this case, I have been provided with no evidence that the tenants of the land do make use of the land to the exclusion of others for anything other than for grazing.
However, paragraph 4.5 of the FBT relating to the land held by Mr Spink says in terms that the ‘Tenant will personally farm the Holding during the term’. This would include using the land for the grazing of animals. It follows that the land could not realistically be used by others for any purpose, whether that be for the grazing by animals, other forms of agriculture or any other use of the land.  Consequently, I conclude that the land is ‘occupied’ is a matter of fact for the purposes of the 2014 Guidance.
Similarly, the land held by Viscount Falmouth is subject to an FBT dated 15 July 2014. It is again reasonable to conclude that previous agreements were similarly worded. Paragraph 2.1 of the FBT states that the Landlord lets the Holding (defined in the FBT as Boscawen Ros and Furze Foundry) to the Tenant for the Contractual Term. No other party is indicated in the FBT as having rights to use and/or occupy the land. It is therefore reasonable to conclude that the land could not realistically be used by others for any purpose.
In the matter of Murton Fell, Hilton Fell, and Burton Fell and Warcop Fell (Warcop), Mr Alan Evans held that the basic factual elements relevant to occupation are physical presence or user, and control. The extent to which the land is physically occupied is a relevant consideration. In other words, occupation does not require physical occupation every minute of every day, provided that the right to occupy continues. Moreover, it was held in Warcop that the question of occupation should be considered entirely independently from the questions of whether the land is open and/or uncultivated. 
Applying the principles in Warcop to the facts of this case, the use of the land for the grazing by animals clearly does not require a physical presence for the majority of the time. Nevertheless, the control provided by the FBTs is omnipresent. There is no suggestion that the FBTs will not be renewed. It follows that no other party could have made use of that land at the time the applications were submitted, irrespective of whether there is a physical presence. The specific terms of the respective FBTs ensure that the land can only be used by the tenants to the exclusion of others, such that the land could not realistically be used by others for any purpose. Consequently, even though I have found that the land is open and uncultivated, the land is not occupied. It therefore does not accord with the 2014 Guidance when read as a whole. 
Whether the land fulfils the character of waste land of a manor: conclusion
Overall, I conclude that on the balance of probability the land does not fulfil the character of waste land of a manor.
Other Matters
The objectors question the purpose behind the application and for whose benefit it was submitted. I can understand the logic that underpins that question when looked at from the objector’s perspective. Nevertheless, that is not a consideration that I can take into account.
Conclusion  
The application land does not fulfil the character of waste land of a manor. Consequently, when looked at in the round, the evidence does not show on the balance of probability that the application land was waste land of a manor.
The applications are refused and the land shall not be added to the commons register. 

Paul Freer
INSPECTOR


APPEARANCES


In support of the application


Mr Tomas D.J.S. Hill

Dr Frances Kerner							Open Spaces Society


Objecting to the application


Mr Mike Spink							Landowner

Mr Will Parke	Land Agent, Tregothnan Estate

[bookmark: _Hlk215155111]Mr Duncan Tilney							Stephen Scowns LLP 

Ms Sophie Petrucci 							Stephen Scowns LLP

Ms Jane Jeffrey							Tenant

Mr Roger Jeffrey							Tenant

Ms Zara Jeffrey							Tenant


For the Registration Authority (in a supporting capacity only)


Ms Hannah Rodgers

Mr Lucas Humphries
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