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	by Dominic Dobbs

	Appointed by the Secretary of State for Environment, Food and Rural Affairs

	Decision date: 8 May 2026

	
Application Ref: COM/3343034
Broadmoor Common, Herefordshire
Register Unit No: CL85
Commons Registration Authority: Herefordshire Council

· The application dated 11 April 2024 is made under Section 38 of the Commons Act 2006 (the 2006 Act) for consent to carry out restricted works on common land.
· The application is made by McCartneys LLP for Gerald Rogers and Son. 
· The works to improve an existing vehicular access over roadside common land verge comprise (all measurements are approximate):

i) increasing the radius to 10.5m, with width of access 5.5m at 5.5m set back from the highway;
ii) resurfacing the first 5.5m from the highway with dark grey/black tarmac (57.2m²);
iii) resurfacing the remaining 10m length with new loose stone; and
iv) re-profiling by excavation (86.91m²) the banked verge on the eastern side of the access to provide 60m visibility.



Decision
1. Consent is granted for the works described in the application dated 11 April 2024 and the plans submitted with it, subject to the following conditions:
1) The works shall begin no later than 3 years from the date of this decision.
		REASON: To provide certainty to users of the common land.
2) Any common land impacted by the works shall be fully reinstated within one month from the completion of the works (note that this does not apply to any physical changes or permanent features introduced as part of the works for which consent is granted).
		REASON: To retain access for the public over the common land.
2. For the purposes of identification only, the location of the proposed works is shown on the attached plan.
Preliminary Matters 
3. I have had regard to Defra’s Common Land consents policy of November 2015 (the Defra policy) in determining this application under Section 38, which has been published for the guidance of both the Planning Inspectorate and applicants. However, every application will be considered on its merits and a determination will depart from the policy if it appears appropriate to do so. In such cases, the decision will explain why it has departed from the policy.

4. Documents submitted in relation to this application variously refer to Herefordshire Council, Herefordshire County Council and The County of Herefordshire District Council. In this decision I will refer to ‘the Council’.

5. Planning permission has been granted by the Council for change of use of existing barns to holiday lets, and work incidental to, at land at Linkswell Farm, Terrace Farm Road, Woolhope, Herefordshire (Decision 202690 of 9 June 2021). The vehicular access works the subject of this application are proposed in relation to conditions attached to the planning permission.

6. Broadmoor common is subject to a Scheme for the regulation and management of common land under Part I of the Commons Act 1899, made by Ledbury Rural District Council on 16 July 1901, and confirmed by the Board of Agriculture on 1 August 1901 (the Scheme).

7. The application has been determined solely on the basis of written evidence.

8. I have taken account of representations made by Natural England (NE), the Council’s Property Service and Open Spaces Society (OSS).

9. I am required by section 39 of the 2006 Act to have regard to the following in determining this application:
a. the interests of persons having rights in relation to, or occupying, the land (and in particular persons exercising rights of common over it);
b. the interests of the neighbourhood;
c. the public interest. (Section 39(2) of the 2006 Act provides that the public interest includes the public interest in; nature conservation; the conservation of the landscape; the protection of public rights of access to any area of land; and the protection of archaeological remains and features of historic interest); and
d. any other matter considered to be relevant.
Reasons

10. The application is to improve an existing vehicular access over roadside verge common land. The applicant advises that the works are required in order for adjacent development (barn conversions) to comply with the granted planning permission. The applicant adds that the works proposed are the minimum required to comply with the relevant conditions.
The interests of those occupying or having rights over the land

11. In its capacity as Local Planning Authority the Council has attached conditions to the planning permission requiring the vehicular access to be improved. However, the Council is also the owner of the land and, as such, regulation and management of the whole common under the Scheme is vested in the Council, which has yet to agree terms with the applicant for consent under the Scheme in relation to the proposed works.
 
12. In commenting on the s38 application at the time it was made, the Council’s Property Services team submitted a holding objection to it, requesting that it is not determined until agreed terms with the applicant are in place. Conversely, having made no progress in signing off terms, the applicant advises that the Council’s current position is that it will not complete the agreement of terms until such time as s38 consent application is granted.

13. I conclude that the Council, in its capacity as landowner, does not object to the application before me, subject to a separate agreement of terms with the applicant. Given the Council’s current position, the agreement of terms is now necessarily a separate matter between them and the applicant.

14. The Rights section of the common land register for CL85 records a number of rights to graze sheep, cattle and horses over the common. The applicant advises that one of the recorded rights holders, Linkswell (Trading as Terrace Hill Farm), now trades as Gerald Rogers and Son and is the only active rights holder. This being the case, the sole active rights holder and the applicant are one and the same and it follows that the application is in their interests. 

15. The land section of the common land register records a number of claimed rights of vehicular access to other properties off the common. There is no evidence to suggest that the proposed works will harm the interests of anyone pursuing such claimed rights.
The interests of the neighbourhood and public rights of access
16. The interests of the neighbourhood test relates to whether the works will impact on the way the common land is used by local people and is closely linked with interests of public access. 

17. OSS and NE advise that under the scheme the inhabitants of the district and neighbourhood shall have a right of free access to every part of the common and a privilege of playing games and of enjoying other forms of recreation thereon subject to any byelaws made by the Council under the Scheme. 

18. The application land crosses roadside verge over which I consider recreation is likely to be limited to general access and dog walking. As the works are to improve an existing vehicular access, local people and the public alike will continue to be able to walk over the land as they do now and I conclude that the works will have a negligible impact on the interests of the neighbourhood and public rights of access.

The public interest

Nature conservation

19. NE advises that Broadmoor common is not subject to any statutory designation for nature conservation and, based on the plans submitted, considers there will be no significant adverse impacts on such sites. NE further advises that Broadmoor common has however been designated as a Local Nature Reserve due to its wildlife interest and its management is overseen by Woolhope Parish Council.

20. NE notes that through the planning permission application process there was liaison with the Parish Council’s site management steering group over the potential for biodiversity net gain arising from the works. This resulted in a proposal to re-seed those areas of the verge where reprofiling work is planned with a suitable native grass and wildflower seed mix in line with a Biodiversity Net Gain implementation and management plan to be approved.

21. Subject to the plan being approved, and the works implemented accordingly, NE believes there is scope for the biodiversity and nature conservation interest of the common to be improved. Further to this NE recommends that any re-seeding that takes place extends as far as possible onto the common beyond the highway verge where the impact of passing cars may affect the establishment of a more diverse grassland sward. 

22. The applicant advises that they have been working closely with Woolhope Parish Council as part of their general works on Broadmoor Common to collect a diverse seed mix ready for the re-seeding and that the seed mix will be used on all affected areas and beyond to a reasonable area to ensure improvement of local grassland diversity. 

23. I am satisfied that the works are unlikely to damage nature conservation interests and that the re-seeding may benefit those interests in the long term.

Conservation of the landscape

24. Broadmoor common is within the Wye Valley National Landscape, which was consulted about the application but did not comment. Section 245 (Protected Landscapes) of the Levelling-up and Regeneration Act 2023 (LURA) imposes an active duty on relevant authorities and in making my decision I must now ‘seek to further’ the statutory purposes of Protected Landscapes. The statutory purposes of National Landscapes (previously known as Areas of Outstanding Natural Beauty) are conserving and enhancing the natural beauty of the area of outstanding natural beauty. 

25. The land will be restored on completion of the works, which can be ensured by attaching a suitable condition to the consent. Whilst the proposed works to the vehicular access will increase its surface area, the works are essentially to upgrade an existing feature and are likely to have little additional impact on landscape interests, especially as no street furniture is proposed. 

26. I consider that reprofiling the verge on the east side of the access will, in conjunction with the intended re-seeding of it, provide a no less attractive feature in the long term and in that way will conserve the natural beauty of the National Landscape.

Archaeological remains and features of historic interest
27. Historic England and the Council’s Archaeology Service were consulted about the application but did not comment. There is no evidence before me to suggest that there are any archaeological remains or features of historic interest within the common to be harmed by the works.
Other matters
28. In their representation OSS discusses the relationship between s38, the terms of the Scheme and the Council’s actions in administering the Scheme. They discuss a number of scenarios under which the works may or may not be given lawful effect, including whether the works fall within the scope of s42 of the Commons Act 2006, which provides for certain works on commons covered by schemes and negates the need for separate s38 consent.

29. It is for the person carrying out the works to be satisfied as to whether consent is needed and, if so, under what mechanism consent should be sought. In this case a s38 application has been made and has been considered on its merits.
 
Conclusion  
30. I conclude that the works to improve an existing vehicular access, including resurfacing and verge reprofiling to improve visibility splays are unlikely to unduly harm any of the above interests. Furthermore, seeding the reprofiled verge with a suitable seed mix may benefit biodiversity and nature conservation interests. 

31. Consent is therefore granted for the proposed works subject to the conditions set out in paragraph 1.

 


Dominic Dobbs




[image: Plan referred to in paragraph 2.]
image1.png
Planning Inspectorate




image2.png
AN

McCartneys

Planning & Survey

54 HGH STREET KINGTON
HEREFORDSHIRE, HiS 580

5 Proporsd B Convesora,
o st Ll Fam,

Ki 5587

Plan- 1:500 Api 2024
ar

312





