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	by Harry Wood BA (Hons) MA PhD MIPROW

	an Inspector on direction of the Secretary of State for Environment, Food and Rural Affairs

	Decision date:  23 March 2026



	Appeal Reference: ROW/3350366

	This appeal is made under Section 53(5) and Paragraph 4(1) of Schedule 14 of the Wildlife and Countryside Act 1981 (the 1981 Act) against the decision of Oxfordshire County Council (the Council) not to make an Order under Section 53(2) of that Act.

	By application dated 17 March 2023, the Oxford Fieldpaths Society claimed that a route from Swanhall Lane to the junctions of bridleways 12 and 13 in the parish of Hailey, should be added to the definitive map and statement for the area as a public footpath.  
The application was refused by the Council and the applicant was formally notified on 30 July 2024.

	

	Summary of Decision:  The appeal is allowed.

	[bookmark: bmkReturn]


Preliminary Matters
1. I have been directed by the Secretary of State for Environment, Food and Rural Affairs to determine this appeal on the basis of the papers submitted. I have not visited the site, but I am satisfied that I can make my decision without the need to do so.
2. I have found it convenient to refer to points marked on the Council’s Plan and have attached a copy of it to this decision, for reference.
Main Issues
3. The application was made under Section 53(2) of the Wildlife and Countryside Act (the 1981 Act) which requires the surveying authority (in this case Oxfordshire County Council) to keep their Definitive Map and Statement (DMS) under continuous review, and to modify them upon the occurrence of specific events cited in section 53(3).
4. Where it is proposed that an unrecorded way should be added to the DMS as a footpath, section 53(3)(c)(i) of the 1981 Act specifies that an Order should be made following the discovery of evidence which, when considered with all other relevant evidence, shows that “a right of way which is not shown in the map and statement subsists or is reasonably alleged to subsist over land in the area to which the map relates”. 
5. The statutory test to be applied to evidence under sub-section 53(3)(c)(i) comprises two separate questions, one of which must be answered in the affirmative before an order is made: has a right of way been shown to subsist on the balance of probability (test A) or has a right of way been reasonably alleged to subsist (test B)? Both these tests are applicable when deciding whether or not an order should be made, but even if the evidence shows only the lesser test is satisfied, that is still sufficient to justify the making of the modification order requested by the appellant.
[bookmark: _Ref298245778][bookmark: _Ref487012049]The issue was addressed in the High Court case of R v Secretary of State for the Environment ex parte Mrs J Norton and Mr R Bagshaw [1995] JPL 1019 and later clarified in R v Secretary of State for Wales ex parte Emery [1998] 4 All ER 367. When considering whether a right of way subsists (test A), clear evidence in favour of the appellant is required and no credible evidence to the contrary. However, when considering whether a right of way has been reasonably alleged to subsist (test B), if there is a conflict of credible evidence but no incontrovertible evidence that a way cannot be reasonably alleged to subsist, then the answer must be a public right of way has been reasonably alleged.  
For the purposes of this appeal, if the evidence is sufficient to satisfy the lesser test (B), then an order should be made, although the higher test (A) would be applicable if the matter fell exclusively under sub-section 53(3)(b). 
6. The claim was based solely on historical documentary evidence. Section 32 of the Highways Act 1980 requires that documentary evidence is taken into consideration “before determining whether a way has or has not been dedicated as a highway”, and that such weight is given to the evidence as “justified by the circumstances, including the antiquity of the tendered document, the status of the person by whom and the purpose for which it was made or compiled, and the custody in which it has been kept and from which it was produced.” 
Reasoning
Bryant’s Map 1823
7. This map shows the application route from point D to point E, linking locations named as “Starve Hall” and “Downhill”. The route is depicted by one pecked line and one solid line, in a manner consistent with a “Bridle Road” (as shown by the accompanying “Explanation”). The Bryant’s Map suggests that the southern section of the application route existed on the ground in 1823, and that the surveyor considered it to have the character of a bridleway. 
Inclosure Records 1823 
The 1823 Hailey Inclosure Map relates largely to an area to the south of the application route. Downhill Lane is clearly labelled and is described in the accompanying Award as a “private Carriage Road and Driftway public Bridleway”. The Council suggest that the southerly tip of the application route at point E is recorded on the Map as a cul-de-sac. While this may represent the application route, the lack of further detail makes it difficult to be certain. The Inclosure Map and Award, as such, offer limited evidence as to the existence or legal status of the application route.
The Council have also submitted a document that is appended to the Hailey Inclosure Award. Dated 1900, the Council suggest it was written by the Surveyor of Highways and concerns Water Lane, which is now part of Bridleway 12. In describing Water Lane, the document refers to “the lane now called Starveall Lane” which runs “N to Starveall Farm, an occupation road”. This suggests that the southern section of the application route (points D to E) had the character of an access way in 1900, rather than a public highway. It may also be evidence that the Surveyor of Highways considered the route not to have public rights, though as it stands the author of this document remains unconfirmed. 
Tithe Map 1839
8. The application route is not depicted on the Tithe Map. Buildings are depicted at points A and D, suggesting that Swanhall Farm and Starvehall Farm existed in 1839.
Ordnance Survey (OS) Maps 1811 to 1968
9. Both the appellant and the Council have provided numerous OS maps, together amounting to a broad range of One Inch, County Series, and National Grid mapping.
10. The majority of the application route is shown on the 1876 County Series First Edition 25 Inch Map. The map depicts the route beginning to the south-east of point A with sections of parallel pecked lines and sections of one pecked line and one solid line. The latter seems to be used when the route is running immediately adjacent to a field edge or boundary. The Second Edition (1899) and Third Edition (1921) County Series 25 Inch maps depict the route in a broadly consistent manner to the First Edition. The Second Edition includes the annotation “F.P.” alongside the application route, suggesting the surveyor considered it to have the physical characteristics of a footpath. The route is one of three recorded to the north of Starveall Farm, all shown by parallel pecked lines. The most easterly of these three routes is not included in the Third Edition.   
11. The Council highlight that there is no clear route shown running through Swanhall Farm on the First Edition Map. Instead, a route represented by parallel pecked lines runs out of the eastern edge of the farmyard before turning to the south-east along the field edge. The Second Edition Map shows a single pecked line running in an easterly direction from point A, crossing a solid line (likely the garden wall) and following the field edge, shortly thereafter including a second pecked line and the annotation “F.P”. The Third Edition Map shows a short section east of point A depicted by parallel solid lines through part of the farmyard, suggesting that there was a lane or enclosed path before the route opened up to follow the field edge.  
12. There are several One Inch maps (1876 to 1914) that depict the application route in a broadly consistent manner, as a single pecked line alongside a field edge or boundary. The 1938 One Inch Map shows a short section of route south of point B between parallel pecked lines. This later becomes a bold dashed line which, according to the accompanying map key, indicates a footpath or bridlepath. 
13. The National Grid maps (1949-1968) are similarly consistent, depicting the application route with a single dashed line which becomes parallel dashed lines at Starveall Farm. The 1952 and 1955 editions include the annotation “F.P.” on the southern section of the route. The 1960 Map depicts the section from points D to E with a bold dashed line, which the accompanying key describes as “Footpaths and Tracks”. There is also an undated map (the Council suggest an estimated date of late 1970s) which records no route between points D and E.  
14. While OS maps often provide useful evidence as to the physical characteristics of a route, they tend not to provide direct evidence of status. In this instance, the OS maps suggest that the full extent of the application route existed on the ground between 1899 and 1968, and that several surveyors over this period considered the route to have the physical characteristics of a footpath. 
Railway Plans 1852
15. These records concern the Cheltenham and Oxford Union Railway, a line that would have run parallel to the application route had it been constructed. The plan labels the southern section of application route (points D to E) as 85a and shows it as a cul-de-sac running towards a small collection of buildings (possibly Starveall Farm). The accompanying reference book describes 85a as an “Occupation Road”. 
16. The statutory process that governed the authorisation of railway schemes was exacting, and as such required proposals to be detailed and well-researched. These records suggest that in 1852 the southern section of the application route was thought to be an access track rather than a public highway.
Finance Act records 1910
The records before me relate to three hereditaments within Hailey parish: 1906, 1857, and 1805. Hereditament 1906 comprises the land in and around Starveall Farm and includes the southern section of the application route (from points C to E). Hereditament 1857 comprises land to the north, east, and west of 1906, including Swanhill Farm and the northern section of the application route (points A to B). Hereditament 1805 is made up of land to the south-east of Starveall Farm and does not contain any of the application route.
The field book for 1857 records a deduction of £40 for public rights of way or user, elaborating that the hereditament includes “about 1500 yards [of] public footpaths”. There is also a description included under the “Charges, Easements, and Restrictions” section referring to “Footpath from Hatfield Pits Lane to New Yatt Lane, crossing 3 fields”. This appears to describe what is now Footpath 15, which the DMS shows is slightly to the north of the application route. 
The Council have made a series of relevant calculations, including that 1500 yards is equivalent to 1372 metres. Estimating that the length of Footpath 15 within hereditament 1857 is 713 metres, this would leave 659 metres unaccounted for. By adding the section of the application route within the hereditament (from point A to just beyond point B), which is approximately 530 metres, one reaches 1243 metres. While recognising the application route is not described in the field book entry (unlike Footpath 15), the appellant argues that “the size of the deduction was sufficient for the claimed route to also be included”. This supposition is accepted by the Council, though they add the caveat that it is “impossible to be certain”.  
The field book for hereditament 1906 records a deduction of £15 for public rights of way and user. There is also an entry in pencil under the “Charges, Easements, and Restrictions” that reads “footpath”. The corresponding valuation book entry, by contrast, does not include any deductions. The Council suggest that this may have been because the landowner lodged a successful appeal against this aspect of the valuation. However, this seems to represent a misunderstanding of the valuation process. The field books are the finalised record, and as such are of greater evidential weight than the valuation books in this case. There has also been no evidence put forward, as the appellant emphasises, that suggests the landowner lodged an appeal.   
The field book entry for hereditament 1805 does not include any deductions for public rights of way. The Council point out that the OS base map includes a route running from Starveall Farm towards Merryfield Farm. The Council suggest that this absence means “we can be reasonably certain that the [hereditament 1906] deduction was made in respect of the Application Route”, given that no deduction was made in the neighbouring hereditament for the route which connected the two farms. 
Landowners could apply for a reduction in incremental value duty if a public right of way crossed their land. These records show that the relevant landowners accepted the existence of public footpaths over their land. Analysis of these records suggests it is reasonable to deduce that the deductions relating to hereditaments 1857 and 1906 refer to the application route. There is a degree of ambiguity concerning hereditament 1857, given that Footpath 15 is described in detail by the field book and the application route is not. However, the calculations offered by the Council suggest it is reasonable to infer that the relevant deduction also included part of the application route. The documents therefore offer strong evidence that the application route was considered to be a public footpath in 1910.  
Local Authority Records
The Council and the appellant have submitted a range of Parish, District, and County Council archival material. This includes minutes from Hailey Parish Council, correspondence between Witney District Council and the Parish Council, and correspondence between the County Council and the Parish Council during the DMS surveying process. Some of these records, as such, overlap with the DMS preparation records.
The Parish Council minutes include extracts concerning the production of a map of local rights of way in 1934. This was following the Rights of Way Act 1932, and the Parish Council seem to have followed a non-statutory process set out by the Commons, Open Spaces and Footpaths Preservation Society in their pamphlet Footpath Maps and Surveys. Although no copy of the resulting map has been located, the minutes describe a thorough process that included contacting the relevant landowners and placing a draft of the map on deposit at the Clerk’s house. The DMS preparation process (considered below) suggests that the application route was one of the routes recorded on this map. Given the extent of consultation that occurred, these minutes strongly suggest that the application route was thought to be a public footpath in 1934, though the fact the map has not been found reduces their evidential weight.  
The records before me also include minutes from June 1951, which relate to the DMS preparation process. Referring to the application route as “No. 13” and describing it as “the pathway shewn from Swanhall Farm to Starveall Cottage to the junction with no. 12”, the minutes state that “all were in favour of the pathway […] being discontinued as it was never used and served no useful purpose”.
The use of language is significant here, as the Parish Council appear to accept that the application route was a public right of way, albeit one that no longer had any amenity.  


Definitive Map and Statement (DMS) preparation records 
The application route is not recorded on the Draft Map or any of the subsequent documents drawn up during the preparation of the DMS. However, part of it was described in a survey card (points A to C). The route also appears in a list of “Deletions”. Under the title “Hailey No. 13” and described as “path from Swanhill Farm to Starveall Cottage and to the junction of 12, shown on R.D.C’s 1932 map”, it is suggested that the route “should not be included in present survey”. Red text to the right of this entry reads “Include”. This is explained by a handwritten note on the 1952 Highways Committee Agenda, which states “put paths in rather than leave out leave parishes to object at next stage”.  
There is no further evidence to indicate why the application route was not included in the DMS. These records show that the Parish Council were not supportive of its inclusion, but they indicate that at least part of it was surveyed during the preparation process. 
Aerial Photography
The Council submitted a series of aerial photographs spanning the period 1947 to 2018. These photographs appear to show that the full application route existed on the ground between 1947 and 1961, but that the section between points B and E becomes gradually less visible from 1961 onwards. Such photographs do not assist in terms of the legal status of the application route.  
Conclusions
From the evidence presented in this case it is clear that a route following the full line of the claimed path existed on the ground from at least 1899 until the late 1960s, at which point the southern section appears to have become unavailable.  
There are several pieces of evidence, including the 1852 Railway Plan and 1900 Surveyor’s Report, that suggest the southern section of the route (between points D and E) was an occupation road providing private access to Starveall Farm and not a public highway. There are two pieces of evidence, the 1910 Finance Act records and the 1934 Parish Council minutes detailing the production of a parish rights of way map, that are suggestive of public footpath rights existing over the full length of the application route. 
The Council refer to the presumption of regularity in their representations with reference to the DMS preparation process, arguing that “unless it can be shown that an error occurred, the County Council must presume that everything was carried out properly”. However, this seems to misunderstand the nature of the legal tests set out by sub-section 53(3)(c)(i) of the 1981 Act. My task is to assess whether a right of way which is not shown in the map and statement subsists or is reasonably alleged to subsist. 
The Finance Act documents record that the relevant landowners accepted the existence of public rights of way over their land. While it has not been possible to confirm that these deductions relate to the application route, it would appear to be a reasonable supposition. The parish rights of way map produced in 1934 has not been located, but the Parish Council minutes that cover its production describe a thorough process of research and consultation and clearly state that the application route was included on the map. Finally, the actions of the Parish Council relating to the application route during the DMS preparation process suggests they accepted the route was a public footpath but considered it should be “discontinued”. The relevant statutory provisions set out by the National Parks and Access to the Countryside Act 1949 concerned producing a legal record of all public rights of way in a given area. 
I am therefore of the view that it is reasonable to allege that a public footpath subsists over the application route.   
Other Matters
The owner of Swanhall Farm raised various issues in their representations, including the proximity of the application route to buildings on the property including the farm workshop and stables, and the current prevalence of rural crime. While these concerns are understandable, they cannot influence the issue of whether or not public footpath rights exist over the application route. 
The appellant submitted several photographs of the stile to the east of point A and the remains of a gate close to point E. While I note the locations and apparent antiquity of these structures, they were not necessarily built with public use in mind. In the absence of further detail as to their construction and purpose, these structures have not had a bearing on my decision.  
Overall Conclusion
Having regard to these and all other matters raised in the written representations I conclude that the appeal should be allowed.
Formal Decision 
In accordance with paragraph 4(2) of Schedule 14 to the 1981 Act, Oxfordshire County Council is directed to make an Order under section 53(2) and Schedule 15 of the 1981 Act within three months of the date of this decision, to modify the definitive map and statement for the area by adding a public footpath over the application route.  
This decision is made without prejudice to any decisions that may be given by the Secretary of State in accordance with her powers under Schedule 15 of the 1981 Act.
Harry Wood
[bookmark: bmkPageBreak]      Inspector
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