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	This Order is made under Sections 119 of the Highways Act 1980 and 53A(2) of the Wildlife and Countryside Act 1981 and is known as The Oxfordshire County Council, North Leigh Footpaths Nos. 19, 20 & 38 (parts), Public Path Diversion and Definitive Map and Statement Modification Order 2022.

	The Order is dated 10 August 2022 and proposes to divert parts of footpath nos. 19, 20 and 38 in the parish of North Leigh as shown on the Order Plan and described in the Order Schedule.

	There were two objections outstanding when Oxfordshire County Council submitted the Order to the Secretary of State for Environment, Food and Rural Affairs for confirmation.

	Summary of Decision: The Order is confirmed.

	


Preliminary Matters
The Order concerns the diversion of three footpaths, each of which cross land comprised within Perrotts Hill Farm. The landowners of the farm have sought the diversions to reduce safety risks associated with the working farmyard, to help secure the enclosure of animals, and to help safeguard their own privacy in their home and garden.
In terms of the footpaths concerned: 
· existing footpath no. 19 (FP19) is shown between points A and B on the Order Plan, and the proposed new route is shown between points A, G, H, I and B;  
· existing footpath no. 20 (FP20) is shown between points C and D on the Order Plan, and the proposed new route is shown between points C, J, K and E; and
· existing footpath no. 38 (FP38) is shown between points E, D and F on the Order Plan, and the proposed new route is shown between points E, L, M and F.
Main Issues
Section 119 of the HA 1980 involves three separate tests for an Order to be confirmed. These are: 
· Test 1: whether it is expedient in the interests of the landowner, occupier or the public for the path to be diverted. This is subject to any altered point of termination of the path being substantially as convenient to the public; 
· Test 2: whether the proposed diversion is substantially less convenient to the public; and 
· Test 3: whether it is expedient to confirm the Order having regard to the effect which: (a) the diversion would have on public enjoyment of the path as a whole; (b) the coming into operation of the Order would have as respects other land served by the existing public right of way; and (c) any new public right of way created by the Order would have as respects the land over which the right is so created and any land held with it. 
In determining whether to confirm the Order at Test 3 stage, (a) – (c) are mandatory factors. With regard to (b) – (c) of Test 3, the statutory provisions for compensation for diminution in value or disturbance to enjoyment of the land affected by the new paths must be taken into account, where applicable. Regard must also be had to any material provision contained in the Council’s Rights of Way Improvement Plan for the area under Section 119(6A). Other relevant factors are not excluded from consideration and could, for instance, include those pointing in favour of confirmation. 
Reasons
Whether it is expedient in the interests of the owner, lessees or occupiers of the land and/or the public that the paths should be diverted
Footpath 19
The existing footpath follows a north-easterly alignment from point A, and passes through some woodland and two separate pasture fields. The path then meets the access track into the farm just beyond point B, where it continues on towards Boddington Lane. 
The diverted route would pass through more of the woodland around point A, thereby bypassing the first pasture field, and proceeding straight into the second. The route would then continue on to point B and the farm access track beyond. If the Order is confirmed, this means just one footpath would pass through the first pasture field (and not two). This would improve grazing conditions, as there would be less footfall through the field. The diversion would therefore be in the interests of the landowner. 
Footpaths 20 and 38
From point C, FP20 currently runs in an easterly direction until it meets the existing alignment of FP38 at point D. FP38 then passes through the farmyard and the surrounding farm buildings, and continues along the farm access track until it meets FP19 at point F. 
The owners say the farmyard is regularly used by various agricultural vehicles and machinery, including a quad bike, a Land Rover, a tractor and livestock lorries. I saw a number of vehicles within the farmyard on my site visit which attests to this, and photos have also been submitted showing the same. These vehicle movements could pose a safety risk to users walking through the farmyard. 
The landowners say footpath users have caused various issues with their own animals around this part of the farm. For example, they say users’ dogs have killed ducks around their pond; there was an incident of a user kicking their dog; and gates have been left open which have allowed animals to escape. 
These parts of FP20 and FP38 also pass very close to the landowners’ home and garden, which they say impacts on their privacy and ability to enjoy their garden without interference from footpath users. 
The diverted route of FP20 and FP38 would avoid the working farmyard, and would instead pass through pasture fields on either side of the access track which connects with the A4095. It would also pass further away from the farmhouse and surrounding garden.
These factors would clearly benefit the owner and occupiers of the farm, as the footpaths would no longer interfere with agricultural activities, nor any roaming animals, within the farmyard. Risks associated with the movement of agricultural vehicles would be reduced, which would be in the interests of owners and users alike. Occupiers of the farmhouse would also be able to enjoy their home and garden more privately, with less interference from footpath users. 
Given the reasons for the diversion, Government Guidance on diversion or extinguishment of public rights of way that pass through private dwellings, their curtilages and gardens, farmyards and industrial or commercial premises (August 2023) (Government Diversions Guidance) is relevant. This says:  
“Members of the public may not be comfortable following a path through a contained space of this type because doing so feels like infringing on the privacy of a house owner, or potentially disrupting, or being endangered by, activities within a farmyard or commercial premises. Such path alignments can deter people from exercising the public’s right to use the path”. 
Reflecting this guidance, the diverted route would also improve the experience of many users, as it would not pose so many safety risks associated with a working farm. Moreover, the route would no longer impinge so heavily on anyone’s personal or private amenity space, and may even result in some people using it who would otherwise have been deterred. In turn, the diversions of FP20 and FP38 would also be in the interests of the public. 
Whether any new termination point is substantially as convenient to the public 
Footpath 19
The termination points would remain unchanged at both ends of the proposed diversion of FP19, and would therefore be substantially as convenient to the public. 
Footpath 20
The starting point of the proposed diverted section of FP20 (at point C) would remain unchanged. Its proposed new termination at point E would be just south of its existing termination point at point D, which would still connect with FP38. This means users could still continue in a southerly direction towards the exit of the farm, or else continue along the diverted route of FP38 to the south of the farm buildings (or vice versa). Overall, the new termination point of FP20 would therefore be substantially as convenient to the public. 
Footpath 38
The termination points would remain unchanged at both ends of the proposed diversion of FP38, and would again be substantially as convenient to the public. 
Whether the new paths will not be substantially less convenient to the public
Footpath 19
The proposed diverted route of FP19 is approximately 14 metres longer than the existing route. However, given this is predominantly a recreational walking route, this increase would be marginal. The diverted route has already been laid out with two kissing gates at points G and I, which improve its accessibility when compared to the stile along the existing route. Overall, the diverted route is therefore not substantially less convenient to the public. 
Footpaths 20 and 38 
The diverted route of FP20 is said to be approximately 6 metres longer than it is currently, whereas the diverted route of FP38 is approximately 24 metres shorter than existing. Given these are also primarily recreational walking routes, these changes are relatively minor, and would not make a material difference to the overall convenience of the routes.  
There would be two gates along the diverted route of FP20, one at point J and another upon exit of the field around point K. Currently, there is just one gate along the existing section of FP20 before it meets FP38. 
There would also be two gates along the diverted route of FP38: one upon entry into the field around point L and another into the second field at point M. This is similar to the current route, as users must already navigate two gates through the farmyard: one at point E and another where the route exits the farmyard along the north-easterly access track. 
Along certain routes, the diversions would therefore result in more gates. In particular, users walking between points C and F would need to navigate four gates, whereas currently, they only need to navigate two. Whilst some users may find this less convenient, for others, the avoidance of the working farmyard would add to the route’s convenience. 
Notably, the existing alignment of FP20 currently includes an enclosed and narrow section between a dry-stone wall and hedgerow. For some users with reduced mobility, this part of the route may be difficult to navigate or access. Conversely, the diverted route would run through an open field with a defined width of 3 metres, which would enable users to enjoy the route with less constraint. 
Perhaps attesting to this, The Oxford Transport and Access Group, which represents less abled people in the county, supports the proposed diversions. This suggests that for those with reduced mobility, the diversions would add to the overall convenience of the affected routes.  
The effect of the diversion on public enjoyment of the paths as a whole 
Footpath 19 
The diverted route would run through more of the woodland alongside the A4095, before joining the second pasture field mentioned above. For many users, this would be a more interesting and attractive route than the current alignment of the path. By avoiding the first pasture field, users are less likely to encounter livestock, which may also add to some users’ enjoyment. In turn, the diversion of FP19 would likely improve user enjoyment.     
Footpath 20
The current alignment of FP20 passes along a hilltop which offers open views of the valley towards St Mary’s Church. Much of the diverted route would run through a pasture field just to the south of the current alignment, which is bounded by a low stone wall. This means views towards the valley and the church would be more restrictive, which may detract from some users’ enjoyment of the path. 
Nonetheless, views of the valley are still possible from the unaffected part of FP20, as well as from the diverted route over the stone wall. Whilst these views are more restrictive and less open, this does mean they are not eradicated completely. Views over the valley are also possible from other public footpaths on the surrounding path network. 
Consistent with certain consultation responses to the proposed Order, for some users, the avoidance of the farmyard would improve their enjoyment of the route. In particular, there would be less scope for conflict with agricultural vehicles within the farmyard, and the route would also be further away from the owner’s private home and garden. As referenced in the Government Diversions Guidance, these factors would lead to a more comfortable experience for some users. This helps counterbalance any loss of enjoyment resulting from the reduced views over the valley.  
Footpath 38
The current alignment of FP20 runs through the farmyard and the collection of buildings which make up the farmstead. As documented in various texts cited by the Objectors, there is a rich history associated with Perrotts Hill Farm, and for some users, the ability to appreciate these buildings and their associated history will add to their enjoyment of the footpath. 
The diverted route would run through the pasture field just to the south of the farm buildings. Whilst most close-up views of the farm buildings would be lost, users would still be able to appreciate the collective impact of the farm buildings and their setting from various points along the route. This includes point E, where users would be able to see into the farmyard down the remainder of the farm access track. This means the architectural and historical interest of the farm buildings would not be lost entirely. 
The Objectors also note the duck pond within the farmyard as a point of interest along the route. Whilst views of the duck pond would mostly be lost, the evidence points to this being dried out for much of the year. In turn, this factor is unlikely to diminish user enjoyment in a meaningful way.  
As with FP20, for some users, the avoidance of the farmyard and the greater distance from the owner’s home and garden would elevate their enjoyment of the route. Once again, this would help counteract any loss of enjoyment arising from the more restricted views of the farm buildings and/or the lost views of the duck pond.   

The effect of the diversions on other land served by the existing paths and the land over which the new paths would be created
The landowner supports the proposed diversions, and there is nothing before me to suggest any of the diversions would have an adverse impact on the land served by the existing paths, nor the land over which the new paths would be created. 
Rights of Way Improvement Plan (ROWIP)
The Oxfordshire Rights of Way Management Plan 2015 – 2025 (ROWIP) sets out the Council’s approach to managing and maintaining its public rights of way network effectively and efficiently. The ROWIP includes a vision statement, which establishes a number of clear aims. These include:
· ensuring rights of way are recorded, protected, maintained and improved when opportunities arise; 
· creating a public rights of way and countryside access network that adapts to balance the current and future needs of communities and users, farmers and landowners and the natural and historic environment; and 
· creating a public rights of way and countryside access network which is reasonably accessible to those with limited mobility, vision or understanding. 
Collectively, the diversions would be consistent with these aims. In particular, they would divert footpaths away from a working farmyard, which would reduce scope for conflict between footpath users and the agricultural activities taking place therein. The diversions would also achieve a safe, open and accessible route, which would allow users of varying mobility to enjoy these recreational footpaths.
Conclusion on whether it is expedient to confirm the Order 
The Order would be in the interests of the landowner of the farm and the wider public. Each of the diversions would be substantially as convenient to the public, and collectively, would add not unduly diminish user enjoyment. There is nothing to suggest any of the diversions would result in adverse impacts on land served by the existing paths, nor on land over which the new paths would be created. The diversions would also reflect the Council’s aims set out in its ROWIP. Overall, it is therefore expedient to confirm the Order. 
Other Matters
As discussed throughout the decision, the diversions would benefit the farm, and in turn, would have a positive impact on agriculture. There is also nothing to suggest any of the diverted routes would interfere with any areas of forestry, nor any particular flora, fauna, geological or physiological features within the associated land. 
One Objector says that an application for a Definitive Map Modification Order (DMMO) could soon be brought forward in respect of an alleged footpath between the church in North Leigh and the current route of FP20. If the Order before me is confirmed, the Objector says this could jeopardise the outcome of the proposed DMMO application, as it would result in the recording of a cul-de-sac. 
The Objector refers to evidence from the North Leigh Inclosure Award, Railway Plans, Book of Reference and OS mapping. However, only limited evidence has been submitted as part of this Order to support this point of objection. The Council also says the evidence is not sufficient to reasonably allege a footpath subsists over the eastern extent of the claimed route, which suggests they would not be minded to make an Order if an application was submitted. 
Given the limited evidence submitted on this point, the Council’s stance in respect of any proposed application, and the fact that an application has not been submitted, I do not consider this factor should affect the outcome of the Order before me. However, it is worth noting that if a DMMO application was ultimately made for the claimed route, it would be considered on the strength of its own evidence.  
The Objectors point to other working farms where footpaths co-exist with a working farmyard, and suggest signage could help overcome associated safety concerns. However, I must consider the expediency of the Order before me – and the relevant circumstances will be unique to its own site context. Whilst signage could help reduce safety risks, in this instance, I do not consider it would overcome the risks altogether.  
The Objectors point to the spring-loaded mechanisms on the existing gates being in working order, which they say precludes them from being left open and animals escaping. Nonetheless, this is just one factor for consideration in the overall expediency of the Order – and as discussed, the improved safety and reduced intrusion on the owner’s privacy are also determining factors in this instance.
Overall Conclusion
Having regard to the above and all other matters raised in the written representations, I conclude that the Order should be confirmed. Given this conclusion, corresponding amendments to the Council’s Definitive Map and Statement should also be made pursuant to Section 53A(2) of the WCA 1981. 
Formal Decision
 I confirm the Order.
James Blackwell
Inspector
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