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	[bookmark: bmkTable00]Order Decision

	Inquiry opened 14 January 2026

	by Nigel Farthing LLB

	An Inspector appointed by the Secretary of State for Environment, Food and Rural Affairs

	Decision date: 02 March 2026



	Order Ref: ROW/3347586

	This Order is made under Section 119A of the Highways Act 1980 (the 1980 Act) and is known as The Kent County Council (Public Footpath ZR109 (part), Bobbing) Rail Crossing Diversion and Definitive Map and Statement Modification Order 2024.

	The Order is dated 21 February 2024 and proposes to divert the public footpath as shown on the Order map and described in the Order Schedule.

	There were two objections and two representations outstanding at the date of submission of the Order for confirmation.

	Summary of Decision: The Order is confirmed.

	[bookmark: bmkReturn]


Preliminary Matters
Kent County Council (the Council) support confirmation of the Order although the case for confirmation was presented substantially by Network Rail (the Applicant).
Two objections to confirmation of the Order were duly made. Neither objector submitted a formal statement of case or any proof of evidence. Neither objector was present at the commencement of the inquiry, but one objector attended after the lunch adjournment and thereafter participated in the inquiry. The second objector, whose objection was made on behalf of the Friends of Rose Hill, did not attend but a member of the Friends attended, again after the lunch adjournment, and thereafter participated in the inquiry.
Representations supporting the Order were made on behalf of Bobbing Parish Council and the Swale Footpaths Group and the Ramblers.
In this decision I have found it convenient to refer to the Order map and for ease of reference a copy is attached. The Order map is annotated with points A to F which I shall refer to in this decision. 
The Order seeks to extinguish and delete from the Definitive Map and Statement (DMS) the section of public footpath which crosses the railway and is shown between the points A and B and to create and add to the DMS the proposed public footpath between the points B -C -D -E -F (the proposed route), all as shown on the Order map and described in the Order schedule.
The Main Issues
The section of footpath which the Order proposes to extinguish crosses the London Victoria to Ramsgate railway line at grade (the crossing). The Order has been made under section 119A of the 1981 Act because it appeared to the Council that it is expedient to divert the footpath in the interests of the safety of the public using or likely to use it.
For the Order to be confirmed it is necessary for me to be satisfied that it is expedient to divert the footpath, having regard to all the circumstances, and in particular to:
· whether it is reasonably practicable to make the crossing safe for use by the public, and
· what arrangements have been made for ensuring that, if the Order is confirmed, the existing route is appropriately secured.
On this basis I consider the key issues for consideration are:
a. Is the crossing unsafe so as to engage Section 119A, and if so
b. Is it reasonably practicable to make the crossing safe for public use.
c. What arrangements have been made to secure the redundant crossing if the Order is confirmed?
d. The safety, convenience and enjoyment for the public of the proposed route in comparison with the existing route.
e. What works are necessary to make the proposed path suitable for public use and has appropriate provision been made for such works to be carried out?
Reasons
Physical features
I undertook a site visit on the afternoon of 13 January 2026. The crossing is situated on the outskirts of Sittingbourne within the parish of Bobbing. In close proximity to the crossing is a network of busy roads including the A249 Maidstone Road and the A2 Sheppey Way which both cross the railway by means of separate bridges. The A249 is immediately to the west of the crossing and Sheppey Way approximately 150 metres further west.
The crossing is the northern extremity of public footpath ZR109 (the existing footpath) which emanates from Key Street at its southern terminus and proceeds in a broadly northerly direction to meet the railway at point B on the Order map. Having crossed the railway line by means of the crossing, the existing footpath joins public footpath ZR111 at point A which is below the embankment supporting the A249. The ZR111 runs on a broadly east west alignment. To the west of the junction with the existing footpath, it immediately passes under the bridge supporting the A249. To the east it runs parallel to and alongside the railway (separated from it by a palisade fence) for approximately 550 metres at which point there is a pedestrian underpass under the railway. 
I viewed the crossing from point A. The crossing has been subject to a temporary closure order since March 2021. The crossing is at a higher level than the ZR111 and, prior to the temporary closure, it was accessed by steps. The steps have been removed and the access to the crossing secured with metal palisade fencing. The timber deck across the rail track remains.
Having inspected the crossing site, I walked in an easterly direction along the ZR111 to the underpass. I then walked through the housing estate to Key Street and then to the southern terminus of the existing footpath. The footpath initially runs along the western side of a recreation ground with a cricket square. Here the path is hard surfaced, level and of vehicular width. To the west of the path is an area of woodland. Beyond the recreation ground the path rises reasonably steeply and the surface deteriorates. At this point the path has woodland on both sides. At the top of the slope the path veers to the west. 
The route gives access onto a playing field incorporating two rugby pitches. It would seem that the route is used to gain vehicular access to this field. Beyond this access, the path runs alongside the playing field. It ceases to be surfaced and the character changes to being a worn track meandering through woodland to the west and a line of trees to the east. Beyond the rugby pitches is a school and school playing field. The path continues alongside the school playing field until reaching the southern side of the crossing (point B). Here access to the crossing is barred by a tall wire mesh fence with signage explaining that the crossing is closed.
The proposed route would run west from point B alongside the railway and under the bridge supporting the A249. I could not access this route but could view it through the fence. Currently there is no path and no protection from the railway line. However, the ZR111 runs under the same tunnel on the opposite side of the railway line, and my understanding is that if the Order is confirmed an equivalent route would be constructed between points B and D.                                                                                                     
I retraced my steps to point A and then walked west along the ZR111, passing underneath the road bridge. On reaching the far side of the tunnel the footpath turns to a north-easterly direction along the rear of a services area which includes a Premier Inn, a McDonalds and a garage with a convenience store. Within the car park of the services area the path links with public footpath ZR112 which heads in a north-westerly direction through the car park to join the A2 Sheppey Way.
I walked along Sheppey Way to point F from where I was able to view the proposed route down the embankment to point E and across the field to point D. Currently there is no evidence of any feature equating to the proposed route which passes across a cultivated field. The gradient across the field is reasonably level until the roadside embankment is reached. Point F is on the verge of Sheppey Way. There is currently no footway on the eastern side of Sheppey Way between point F and the junction with ZR112. There is a wide grass verge except where the road passes over the bridge across the railway at which point the verge is hard surfaced.
There is a network of public footpaths to the west of the A2 Sheppey Way but access to these is dependent upon crossing the A2. The accessibility of this network would not be affected by the proposed diversion.
Whether the current crossing is safe
The Applicant has a statutorily prescribed duty and responsibility to promote the safety of all those who enter onto operational railway land. It has a duty of care to promote the safety of users of railway crossings, and this includes towards those misusing the crossing or trespassing upon it. Alongside these safety responsibilities the Applicant also has a duty to promote and improve railway performance and efficiency.
The Applicant undertakes a risk assessment of every railway level crossing at least once in every three years. The assessment is made using both a quantitative and qualitative judgement so as to achieve a balanced outcome. The quantitative element uses the All Level Crossing Risk Model (ALCRM). This tool, developed after extensive research and assessment, is used to identify and to mitigate risks at level crossings. It enables an assessment to be made of possible mitigation measures and their likely cost to assist in an analysis of what options may be reasonably practicable. The model was significantly updated in 2018 and is considered, by the Applicant to be a ‘proven and robust working tool’. 
ALCRM calculates two measures of risk: collective risk and individual risk of fatality. A Narrative Risk Assessment is used to present the combined ALCRM output. The ALCRM scores the individual risk of fatality per year as a letter ranked from A to M where A represents the highest risk and M no risk. The collective risk is reported as a simple numeric ranking from 1 to 13 where 1 represents the highest risk and 13 no risk. 
Some of the factors which are relevant to the assessment of the crossing include:
· The high frequency of train movements (186 trains per day).
· Train speed – the permitted speed at this location is 90 mph on the up line and 80 mph on the down line. Prior to the temporary closure order, maximum speed had been reduced to 70 mph to mitigate risk at the expense of operational efficiency.
· The high level of public use – a ‘full camera census’ undertaken in 2020 established that an average of 110 pedestrian crossings were made per day. The crossing connects existing residential developments and is used predominantly for recreational purposes but has a utility in providing access to schools and the facilities, particularly McDonald’s, at the service area.
· A significant number of users are classified as vulnerable or encumbered, including children, both accompanied and unaccompanied, dog walkers, the elderly, users with pushchairs or pushing a bike and those riding a bike.
· A ‘very high number of reported incidents’ of misuse, with 38 incidents reported in the Safety Management Intelligence System between 2017 and 2020 and a further 15 incidents reported by Route Control. The number of incidents occurring in 2020 was described as “an intolerable peak”. This covered a variety of different behaviours with young people playing ‘chicken’ being a recurring theme. The incidents recorded included a number of near misses or emergency brake application.
· Sighting distance from the crossing along the upline is impeded by the curvature of the track such that, allowing for the extent of use by vulnerable and encumbered users, the measured sighting distance looking toward the up-direction train approach was significantly below the minimum required (382m against a minimum of 482m and 432m against a minimum of 482m).
· The proximity of a school and the attraction of the services area. Outline permission has been given for a 2,500-dwelling development to the north-west of the crossing and for a 595 dwelling development to the south, which it is considered would increase materially pedestrian use of the crossing.
Evidence was given of a fatal incident on a similar level crossing at Bourneview and at other crossings at different locations.
When assessed in 2018 the crossing was adjudged to have a risk score of C3. This was sufficient to result in a temporary closure order being made. Evidence was given to the inquiry that if the assessment were repeated on the basis of current operating conditions the score would be B2, which would make it, on this basis of assessment, the most dangerous at grade pedestrian crossing in Kent. The ALCRM rating of C3 ranked this crossing as, then, the 13th riskiest out of 341 pedestrian or bridleway crossings in Kent. The estimated current score of B2 represents a significantly enhanced risk.
Having regard to the foregoing I have little difficulty in concluding that the crossing presents an unacceptable level of risk and is not safe for public use. The risk would increase significantly with the completion of the consented and proposed housing developments in the vicinity.
Whether it is reasonably practicable to make the crossing safe for use by the public
The Applicant gave evidence about a range of safety measures that have been or could be employed at the crossing to improve safety. At the most basic level is a ‘Stop, Look, Listen’ sign which, prior to closure, had been employed at the crossing but had not prevented the issues detailed earlier.
‘Whistle Boards’, whereby an oncoming train will deploy its horn when approaching the crossing, have been used at the crossing along with a Supplemental Audible Warning Device. These were withdrawn before the temporary closure of the crossing because of complaints from the nearby residential estates about noise. 
A temporary speed restriction of 70 mph was imposed as mitigation. A combination of the speed restriction and whistle boards would not achieve the minimum period of warning required by Network Rail Guidance due to the high number of vulnerable users and the consequent extended crossing time allowed. Furthermore, whistle boards are ineffective for a user wearing headphones and do not operate during the night-time quiet period. For all of these reasons whistle boards were discounted as an effective safety measure. 
Other alternatives to closure were considered subject to the requirement that they must be reasonably practicable, recognising this requires the cost benefit to be taken into account by reference to the Managing Public Money (MPM) principles.
Miniature stop lights (MSL) were considered. These provide a visible and audible warning of an approaching train. They do not prevent deliberate misuse and a high level of fatalities and near misses can occur at crossings which use this equipment. Signalling complexities in the area of the crossing would require integration of any MSL, the cost of which would be prohibitive and disproportionate. This option was thus discounted.
Other options considered included a stepped bridge, a ramped bridge and an underpass. Neither a stepped nor ramped bridge could be accommodated within land owned by the Applicant and there is no power to acquire land compulsorily for these purposes. The cost of a stepped bridge is estimated at £2 – 3 million and a ramped bridge £5 – 6 million. The construction of an underpass would present similar issues, with the need to address a number of complex technical challenges and to acquire additional land. The estimated cost of such a project is in excess of £5 million. 
The Applicant is required to comply with the principles of MPM. These require the Applicant to adopt best practice in a manner that is efficient and economical with cost effectiveness being imperative. Having regard to these requirements, I agree with the Applicant’s conclusion that the provision of a bridge or underpass is not cost effective in this case and that, having regard to all the options, it is not reasonably practicable to make the crossing safe.
The safety, convenience and enjoyment of the alternative route in comparison to the existing route
The Order proposes the diversion of the footpath from the crossing onto a bridge, thus removing the public from the operational railway and thereby avoiding the risks associated with the crossing.
The Order, if confirmed, will alter the termination point of the existing route from point A (the north side of the railway line) to point F on Sheppey Way. Connectivity is maintained by means of the ZR111 and ZR112 and Sheppey Way.
I have concluded that the crossing presents an unacceptable risk to pedestrian users and is therefore unsafe. In addition to the factors already considered, the existing route across the level crossing requires a pedestrian to navigate two gates and, at the junction with ZR111, a series of three steps. 
The length of the existing path proposed to be diverted is 14 metres, being the width of the railway line. The proposed path between points B and F is 182 metres. Although the increase in length is significant relative to the very short extent of the path to be diverted, in actual terms an increase of approximately 170 metres is not material. 
There are other factors to be considered in relation to the relative lengths of the existing and proposed routes. First, a pedestrian using the existing route from the south would be unlikely to reach point A and turn east along the ZR111. Destinations to the east would be more likely to be reached using a route through the housing estate and the underpass. Most users, on reaching point A would turn west to access McDonalds, the shop and services or to access the highway network beyond. Thus, using the existing route, the actual distance to the destination would be greater than the 14 metres between points A and B. 
Second, the terminus of the proposed route is on the verge of Sheppey Way which is unlikely to be within a pedestrian route that might ordinarily be contemplated by a user of ZR109. To reach McDonalds and the other services requires a walk from point F along Sheppey Way of approximately 100 metres. Thus, the actual added distance of the proposed route to the service area as a destination is greater than 182 metres. 
Objections have addressed the safety of the proposed route. There are essentially two issues, the section B to D which runs alongside the railway and, in part, under the road bridge and the route along Sheppey Way east from point F.
At present there is nothing between points B and D to separate the proposed route from the operational railway. If the Order is confirmed the Applicant will be obligated to carry out various works detailed in a Certificate of Works (the Certificate) that it has entered into with the Council. The works include providing a barrier to prevent pedestrians from accessing the railway line, in the same manner as with the ZR111 on the other side of the track. The Order would not come into effect until such works have been completed to the satisfaction of the Council. I am satisfied this sufficiently addresses safety concerns in this respect. 
Objection is made to the need to pass under the road bridge, suggesting this is a dark and potentially unsafe environment. The proposed route B to C replicates the arrangement for the ZR111 on the other side of the track. I have been provided with no evidence to suggest any problems have arisen with that existing arrangement and I am satisfied the proposal is suitable.
The proposed route terminates at point F located on the verge of Sheppey Way, which is a reasonably busy single carriageway road. A pedestrian public right of way exists over Sheppey Way and consequently the route from point F to the junction with the ZR112 is not part of the proposed diversion. However, the Applicant recognises that improvements require to be made to the verge to render it safe for pedestrian use. The works to be undertaken are detailed in the Certificate and include clearing and surfacing the verge to provide a two-metre footway, in part replicating an existing path on the opposite side of the road. The current scheme does not provide for any physical separation of the verge from the carriageway, and there is none on the other side of the road. The matter was discussed at the inquiry and the Applicants indicated this would be reviewed, particularly at point F where a walker would emerge from the path onto the roadside verge.
The proposed route between points D and E rises gently with a gradient of 1 in 20. Between points E and F a user is required to ascend (or descend) the embankment of Sheppey Way. This is to be achieved in three ramped stages with a level section between each stage. The ramped stages are 10.4m, 9.3m and 6.5m in length with a uniform gradient of 1 in 12 which I am told is within Department for Transport guidance. It is relevant to note that the section of the existing path leading from Key Street to point B has steep gradients, the most severe of which is, for a distance of 38 metres, approximately 1 in 7.
In comparing the safety, convenience and enjoyment of the existing and proposed routes it is necessary to balance the respective pros and cons. In terms of safety, I have concluded that the existing crossing of the railway track is not safe for public use. The proposed route crosses the railway track by means of a bridge, thus removing that danger. I recognise that the requirement to walk alongside Sheppey Way between point F and the junction with ZR 112 involves proximity to a busy road which is not a feature of the existing route. However, there is no evidence before me to suggest that pedestrian use of a footway within the highway verge is inherently dangerous, and I am satisfied that the works required to be undertaken if the Order is confirmed will render the proposed route safe for public use. In terms of safety, the removal of the railway crossing from the route is a very significant benefit which substantially outweighs any concerns arising from the use of a footway alongside Sheppey Way.
In terms of convenience the proposed route is longer, but I have concluded that the distance involved is not significant in absolute terms. The proposed route requires ascent (or descent) of the Sheppey Way embankment, but the total length of path at a gradient of 1 in 12 is barely more than 25 metres and the gradient is less than is encountered on another section of the existing path. I have explained that the proposed route will retain connectivity to the network of public rights of way available from the existing route, subject only to the additional distances involved. I conclude that in terms of convenience, any disadvantage to a user of the proposed route is modest.
In terms of enjoyment, I cannot attribute any enjoyment value to the crossing of a dangerous railway line. The enjoyment to be derived from ZR 109 is the walk from Key Street through the woods to point B and this will be unaffected by the diversion. The proposed route does require passage under the A249 road bridge which has little attraction, but I have concluded will be safe. The walk between points D and E will be on a compacted gravel surfaced cross-field path with a width of two metres. The route up the embankment between points E and F will have a similar width and surface. Overall, and having regard to the danger of the railway crossing, I do not consider the proposed route will be less enjoyable than the existing route.
Balancing all relevant factors, I attribute significant weight to the safety benefits arising from the proposed diversion and have little difficulty in concluding that these substantially outweigh any modest disadvantages in terms of convenience.
Arrangements for appropriate barriers and signs to be erected and maintained
The Order is specified not to come into effect until the Council has certified that the proposed footpath has been brought into a fit condition for public use.
The Applicant has entered into an agreement with the Council to defray any expenses incurred in the erection and maintenance of barriers and signs at the crossing and any expenses that are incurred in bringing the new footpath into a fit condition for public use. At the time of my visit, as I have described earlier, fencing was in place to prevent use of the crossing and the steps at point A had been removed. The decking across the track remains but is to be removed by the Applicant on confirmation of the Order.
For these reasons I am satisfied that appropriate arrangements have been made for the erection of suitable barriers and signs to deter the public from using the crossing after its closure.
Public Sector Equality Duty
Under the Equalities Act 2010 (the 2010 Act), all public authorities have a duty to give due regard to the need to eliminate unlawful discrimination, harassment or victimisation, to advance equality of opportunity and to foster good relations when carrying out their functions. The Applicant has assessed the impact of the proposed diversion on those with protected characteristics, particularly impaired mobility. They note that the existing footpath is undulating with a poor surface and subject to relatively steep gradients whilst the proposed footpath will provide a firm surface and where there is a rise in elevation the section is short and the gradient within guidance. 
The Applicant also points out that for those members of the public with protected characteristics other than impaired mobility, the diversion will create a more commodious route than the crossing and that the 2010 Act, section149(6), recognises that what may benefit one group of persons with protected characteristics may not benefit a different group.
Overall, the Applicant submits that the diversion represents a significant improvement to accessibility when compared with the crossing and I agree with that assessment
Whether it is expedient to confirm the Order having regard to all circumstances
I must consider whether it is expedient to confirm the Order having regard to all the circumstances. I have concluded that the existing crossing is unsafe for public use and that it is not reasonably practicable to make it safe for such use.
I have concluded, on balance, that the proposed route is safer than the existing route, that it is no less enjoyable and that any detriment in convenience is substantially outweighed by the safety benefits. In addition, the removal of the crossing will permit trains to travel this section of line without any additional speed restrictions and this is consistent with the Applicant’s duty to achieve operational efficiency.
I am satisfied that suitable arrangements are in place to provide and maintain suitable barriers and signs to deter future use of the crossing.
Accordingly, I consider it expedient to confirm the Order.
Conclusions
Having regard to these and all other matters raised I conclude that the Order should be confirmed.
Formal Decision
I confirm the Order.


Nigel Farthing
Inspector











APPEARANCES

For Kent County Council
Mrs M Mclaughlan
For the Applicant, Network Rail Infrastructure Limited
Mr J Lopez, Counsel, who called:-
     Miss G Kent
     Mr N Whitington
     Mr J Greenwood
Supporters
Mr G Randall                            Chair of Bobbing Parish Council
Mr R Ball                                  former chair of Bobbing Parish Council
Objectors
Councillor M Baldock
Mrs Thorne                              representing The Friends of Rose Woods
Interested parties
Mr A Smith                               representing Swale Footpath Group and the Ramblers                      





Inquiry Documents

1. Network Rail – list of appearances
2. Case report Open Spaces Society V SoS for Environment, Food and Rural Affairs [2021] EWCA Civ 241 
3. Applicant’s closing submissions
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