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	[bookmark: bmkTable00]Interim Order Decision

	Site visit made on 21 January 2026

	by J Ingram LLB (Hons) MIPROW

	An Inspector appointed by the Secretary of State for Environment, Food and Rural Affairs

	Decision date: 25 February 2026



	Order Ref: ROW/3346779

	· This Order is made under Section 53(2)(b) of the Wildlife and Countryside Act 1981 (the 1981 Act) and is known as the Leicestershire County Council Addition of Restricted Byway D108 from Twyford Road, John O’Gaunt to Newbold Lane, Burrough on the Hill Definitive Map Modification Order 2012.

	· [bookmark: _Hlk161063372]The Order is dated 9 August 2012 and proposes to modify the Definitive Map and Statement for the area by adding a restricted byway as shown in the Order plan and described in the Order Schedule.

	· There were 27 objections outstanding when Leicestershire County Council submitted the Order to the Secretary of State for Environment, Food and Rural Affairs for confirmation.


	Summary of Decision: The Order is proposed for confirmation subject to the modifications set out below in the Formal Decision.

	[bookmark: bmkReturn]


Preliminary Matters
This case concerns the proposed addition of a restricted byway to the Definitive Map and Statement (DMS). The route commences from its junction with Twyford Road and follows a generally south-easterly then easterly direction to Newbold Lane.
Leicestershire County Council, as the Order Making Authority (OMA) are supporting the Order. The OMA have stated that in addition to supporting the confirmation of the Order as made, they would also have no objection to the Order being modified to show a change in status of the claimed route to a Byway Open to all Traffic (BOAT).
The main landowner did not object to the Order as made, they have however submitted representations and have stated they would oppose any modification to the Order. They believe the Order should be confirmed as made. 
All the objectors claim the route should be recorded as a BOAT, they dispute that public vehicular rights have been extinguished with many claiming use of the route on a motorcycle. Therefore, in this case there appears to be consensus that the route carries public rights of some description, the dispute relates to whether those rights include use by mechanically propelled vehicles (MPVs).  
I undertook an unaccompanied site inspection on 21 January 2026; I walked the full length of the Order route. 
In writing this decision to refer to points marked on the Order Plan. I therefore attach a copy of this plan.    
The Main Issues
The OMA made the Order under Section 53(2)(b) of the 1981 Act on the basis of an event specified in Section 53(3)(c)(i). As a result, the main issue is whether the discovery by the Council of evidence (when considered with all other evidence available) is sufficient to show that a public right of way which is not shown in the map and statement subsists over land in the area to which the map relates.
[bookmark: _Hlk181609267]Whilst the evidence need only be sufficient to reasonably allege the existence of a public right of way to justify an Order being made, the standard of proof required to warrant confirmation of an Order is higher. In this case, evidence is required which shows, on the balance of probability, that a right of way subsists along the Order route.  
The evidence submitted in support of this case is documentary evidence. For documentary evidence, Section 32 of the Highways Act 1980 (the 1980 Act) requires consideration of any map, plan or history of the locality, or other relevant document, which is tendered in evidence, giving it such weight as is appropriate, before determining whether or not a way has been dedicated as a highway. Therefore, I must consider whether or not the documentary evidence available to me, when considered as a whole, shows that public carriageway rights have existed historically over the route.
If I conclude that the documentary evidence is sufficient and that on balance public carriageway rights subsist along the Order route, then I must go on to consider Section 67 of the Natural Environment and Rural Communities Act 2006 (NERC). This extinguished public rights for MPVs on routes that are not recorded on the DMS, unless one of the exceptions contained in that section of the Act applied. If one of the exceptions applies then the route should be recorded as a BOAT, if none of the exceptions apply then the Order should be confirmed as made with the route recorded with the status of restricted byway.  
Reasons
Documentary Evidence
W. King’s Map 1806 
The full length of the Order route is shown on this map as a public carriage road. The explanation to the map identifies three types of highways, Turnpike roads, public carriage roads and bridle roads. The Order route is clearly depicted as a public carriage road, whereas a route to the north which is currently on the DMS as a bridleway is shown on this map as a bridle road.  
Greenwood’s map 1825
The Order route appears on this map as a cross road, the full length is shown partly between solid lines, and partly between a solid and a dashed line. Again, the bridleway to the north is depicted as a bridle road, which differentiates it from the Order route and other routes shown as cross roads. I consider the fact that the Order route is shown on this map as a cross road rather than a bridle road to be supportive of public carriageway rights.   

Burrough Tithe Map and Apportionment 1839
The full length of the Order route is shown on this map, it is coloured terracotta in the same manner as other public highways in the area. The bridleway to the north of the Order route is also coloured it is however annotated ‘bridle road’, no such annotation appears on the Order route. I consider this is good evidence, it shows the route physically existed in 1839 and it appears to be regarded the same as other public carriageways. 
Handover map 1929
This map and accompanying written schedule were compiled by Melton Rural District Council. Handover maps recorded the maintenance responsibility as part of the transfer of responsibility from local District Councils to County Councils. This map shows the Order route as part of an unscheduled highway, numbered 99 and coloured green. Marefield Lane and Burrough-Newbold Road also form part of route 99, these roads are now surfaced and are part of the road network. This is significant evidence that the Order route was considered publicly maintainable at the time. I also consider this is good supporting evidence towards the status of the Order route as a public carriageway, as it appears from its depiction on the map, to be regarded as having the same prominence as the other parts of route 99 that are now vehicular highways. 
Somerby Parish Survey 1950
The Order route was not included in the first or any subsequent DMS. It is listed in the Somerby parish survey schedule as a ‘FP’ indicating a footpath, but it is crossed out and annotated 'CRd', likely meaning County Road. It is shown coloured purple on the parish map, and annotated "indicated by RDC". I consider this indicates that officers at the time, possibly after consulting the handover map, perhaps believed the route to carry higher rights and that it was not necessary to record the route on the DMS. 
Conclusions on the documentary evidence
In conclusion the documentary evidence as a whole in this case is supportive of the route being a public right of way of public carriageway status. The early maps including W. King’s map, Greenwood’s map and the Tithe map all consistently show the Order route as a well-defined route, and it is distinct from the bridleway to the north which was depicted or annotated as such. 
Therefore, I consider that it is a reasonable conclusion that the route would have been used by the public as a through route public carriageway. I consider that when taken as a whole the documentary evidence does show, on the balance of probability, that a right of way of public carriageway status subsists along the Order route. 
Section 67 NERC Act 2006
Section 67(1) of the NERC Act extinguished public rights for MPVs on routes that are not recorded on the DMS, unless one of the exceptions contained in that section of the Act applied. One exception contained in section 67(2)(b) states that the extinguishment does not apply if, immediately before commencement (2 May 2006) a route was not shown in the DMS but was shown in a list required to be kept under section 36(6) of the 1980 Act (list of highways maintainable at public expense, also referred to as the List of Streets, LOS). Section 36(6) of the 1980 Act states “The council of every county, metropolitan district and London borough and the Common Council shall cause to be made, and shall keep corrected up to date, a list of the streets within their area which are highways maintainable at the public expense”.
I do not have before me a copy of the OMA’s LOS dated from 2 May 2006. I do, however, have a ‘Highway Adoption Status list’, which the OMA state is considered as their LOS. This is not dated but the OMA state it is from 2011 when the application was being considered. The Order routes status is given as “publicly maintained (adopted)”. The street name/description is given as “Footpath from Newbold Lane to Twyford Road”. It is not known why the route is described as a footpath. I consider that this could be an error or it could be that the routes highway status was unknown and therefore the minimum status it could be was referred to. The case of Fortune v Wiltshire Council [2012] EWCA Civ 334 considered that there can only be one master LOS, and its purpose is that of being a record of publicly maintainable ways. It is not the purpose of the LOS to establish the status of a route; it is only concerned with maintenance responsibility.
In addition to the above I have before me a map titled ‘County Highway Extents’ also, the OMA state, from 2011. The Order route is coloured light brown, and it is referred to as ‘From Newbold Lane to Twyford Road’ and ‘Publicly maintained: unclassified’. This map can be considered alongside the Highway Adoption Status list as being the LOS. The Fortune judgment indicated that a map could serve as being the LOS, providing there is also a clear statement in writing. In this case there is both a map and written statement, indicating the Order route is publicly maintained.   
Furthermore, it is submitted that the Order route is shown on the Ordnance Survey (OS) explorer map as an ‘Other Route with Public Access’, known as an ‘ORPA’. Documents from the OS indicate that they visited many Highway Authorities between 1995-1997 and 2000-2001 to view the highway records. This may have been maps and/or lists, this varied between Authorities. A decision was then made by the OS as to which routes were suitable to show on their maps as ORPAs. I consider that this adds weight to the contention that the route was considered publicly maintainable at this time, which was prior to 2006. It would appear that the OS believed the Order route carried public rights of some description in order to show it on their map. 
The OMA refer to a previous uncertainty regarding their LOS; they were not confident the Order route was on the LOS in 2006 or that the LOS fulfilled the requirements of section 36(6) of the 1980 Act. They took a cautionary approach when determining the application, particularly following challenges to other Orders in the County and concluded that the exception contained in section 67(2)(b) did not apply. However, they now submit that their LOS, together with the Handover map 1929, show that the Order route was on the LOS prior to 2006 and may be exempt from the extinguishment of MPV use. The objectors state that the Handover map was an internal document and not available to the public and therefore holds  limited weight. 
I consider that the evidence above shows that the Order route was considered publicly maintainable. On balance, in the absence of a LOS dated from 2006, I find that it is more likely than not that the Order route was shown in the LOS immediately before 2 May 2006. The Handover map, Parish Survey and OS documents are all indicative that the Order route was considered publicly maintainable prior to 2006. In 2006 it is likely that the LOS took the form of a computerised list, as it did in 2011, this would have been available to the public either on the Council website (as it is now available) or by request at the Council offices, thereby fulfilling the requirements of section 36(6) of the 1980 Act. Furthermore, the intention behind the exemption provided by subsection 67(2)(b) would seem to be to safeguard MPV rights over routes that have no clear rights for MPV use through official classification. The Order route would fit with that description.   
Other Matters
The landowner who did not object to the Order as made, argues that insufficient information was provided to them. They state had the possibility of a change to the status of the route been raised then it is likely many more local people would have raised an objection. As stated below, with any modification to the status of the route in the Order I am required to give notice, there will therefore be a further opportunity for any objections or representations to be made.   
Conclusions
For the addition of a public right of way, under sub-section 53(3)(c)(i) of the 1981 Act, it is necessary to provide sufficient evidence to show that a right of way which is not shown in the Definitive Map and Statement subsists over the land. I have concluded that the documentary evidence when taken as a whole does show on the balance of probabilities that a right of way, of public carriageway status, does subsist along the route.
In considering the effects of the NERC Act 2006 I have concluded that the evidence shows, on balance, that on 2 May 2006 the Order route was not shown in the DMS but was shown as publicly maintainable in the Highway Authority’s LOS. Therefore, I consider the exception contained in section 67(2)(b) applies and public rights for MPVs on the Order route are not extinguished.   
Having regard to these and all other matters raised in the written representations, I conclude that the Order should be confirmed with modification to record the route with a status of a BOAT.
[bookmark: bmkScheduleStart]Formal Decision
I propose to confirm the Order subject to the following modifications:
· Replace ‘Restricted Byway’ with ‘Byway Open to All Traffic’ wherever it appears in the Order and on the Order Plan.
· Replace the Restricted Byway notation on the Order Plan to a Byway Open to All Traffic notation between points A-B-C-D, to be shown as a continuous line with arrowheads alternately above and below the line.
· Amend the Order Plan key by replacing the Restricted Byway label and notation to a Byway Open to All Traffic notation and label. 

As I am modifying the Order to record a different status, I am required by virtue of Paragraph 8(2) of Schedule 15 to the 1981 Act to give notice of the proposal to modify the Order and to give an opportunity for objections and representations to be made to the proposed modification. A letter will be sent to interested persons about the advertisement procedure.

J Ingram
INSPECTOR
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