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	Site visit made on 17 January 2026

	by Laura Renaudon LLM LARTPI Solicitor

	an Inspector appointed by the Secretary of State for Environment, Food and Rural Affairs

	Decision date: 04 March 2026



	Order Decision: ROW/3348814

	

		This Order is made under Section 119 of the Highways Act 1980 (‘the 1980 Act’) and under section 53A(2) of the Wildlife and Countryside Act 1981 and is known as the North Lincolnshire Council Public Path Diversion and Definitive Map Modification (Public Footpath 178, Flixborough) Order 2023(1).

	The Order is dated 1 November 2023 and proposes to divert the public right of way shown on the Order plan and described in the Order Schedule. 

	There were three objections outstanding when the North Lincolnshire Council (‘the Council’) submitted the Order to the Secretary of State for Environment, Food and Rural Affairs for confirmation.

	Summary of Decision: The Order is confirmed.
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The Main Issues

1. Section 119(6) of the Highways Act 1980 involves three separate tests for an Order to be confirmed. These are:

TEST 1: 	whether it is expedient in the interests of the landowner, occupier or the public for the path to be diverted. This is subject to any altered point of termination of the path being substantially as convenient to the public.

TEST 2: 	whether the proposed diversion is substantially less convenient to the public.

TEST 3: 	whether it is expedient to confirm the Order having regard to the effect which— (a) the diversion would have on public enjoyment of the path as a whole, (b) the coming into operation of the Order would have as respects other land served by the existing public right of way, and (c) any new public right of way created by the order would have as respects the land over which the right is so created and any land held with it.

2. In determining whether to confirm the Order at Test 3 stage, (a)-(c) are mandatory factors. On (b) and (c) of Test 3, the statutory provisions for compensation for diminution in value or disturbance to enjoyment of the land affected by the new paths must be taken into account, where applicable. Regard must also be had to any material provision contained in a rights of way improvement plan (“ROWIP”) for the area under section 119(6A). Other relevant factors are not excluded from consideration and could, for instance, include those pointing in favour of confirmation.

Summary of the Order’s provisions

3. A footpath runs from Lodge Lane at the eastern edge of Flixborough roughly southwards for some 640 metres. Leaving Lodge Lane on its south side, it crosses the garden of a domestic property, then across a children’s playing area, and subsequently two arable fields in the direction of the arc of a presently-disused railway line. There it crosses the line and continues towards Scunthorpe. It appears the existing footpath has been obstructed and unusable for at least 30 years, although that is not in itself a relevant consideration, given the Council’s duty to assert and protect the public’s use and enjoyment of any highway. 

4. The proposed diversion is to retain the same southern termination point at the railway crossing, but to divert the northern termination point on Lodge Lane at a point some 100 metres further east than the existing. Between there and the railway crossing, the effect of the Order would be to re-route the footpath around the edge of the easternmost field, coinciding with the edge of the railway line to its southern part and with an existing track to its northern end. 

5. The diverted footpath would be around 570 metres long. This is shorter than the existing, and it would be closer to the nearest connecting public right of way which is footpath no. 165 leaving Lodge Lane on its north side further to the east. It would however extend the overall distance from Flixborough, with the Lodge Lane carriageway being without a paved footway for most of the distance between the existing and proposed northern termination points of the footpath. 

6. The three objectors to the Order are the two closest domestic neighbours to the existing footpath’s northern terminus on Lodge Lane, and the tenant farmer of the agricultural fields crossed by the existing footpath.

Reasons

Expediency of diversion

7. The starting point for consideration is that the Council can be expected to assert the public’s rights to use the existing footpath if the Order is not confirmed. The Council made the Order in the interests of the public after, it appears, being put under some pressure to open up the existing footpath. 

8. The effect of the Order on the public’s interest is that it would follow a more straightforward route from the railway to the road, around the edge of the field, and this would be somewhat more suitable than the existing path which directly crosses the fields where ploughed soil or crops would be encountered. It would more closely connect with FP165 from Lodge Lane to the north. However it would terminate further away from Flixborough itself so would be a minor disadvantage to those users from the village, whose overall journey would be extended by some 30 metres. 

9. I am not informed about the likely balance of users of the path, although I understand that the pressure to open up the path was instigated by the parish council of Flixborough, indicating that a proportion of users will be from Flixborough itself. To the south of the railway line the footpath continues through recreation grounds including the ‘Moat Pond’ and to an industrial estate potentially providing local employment opportunities accessible on foot, although considerable improvements to the paths to the south of the railway line would be necessary for that. 

10. Although some of the affected landowners or occupiers are objecting to the Order, it appears to me substantially in their interests that the Order is confirmed, given the alternative. The existing footpath crosses the front garden of one of the objectors, which could give rise to substantial personal inconvenience as well as privacy concerns. The productivity of the fields could be expected to benefit from the diversion, with the diverted route at the periphery of the eastern field rather than crossing the fields directly. The existing route also crosses a playground bound by perimeter fencing which would need altering if the existing route were opened up. 

11. Thus on this issue I conclude that it is expedient in the interests of the landowner of the easternmost property on Lodge Lane as well as of the tenant farmer that the path is diverted. 

Convenience of any new termination point

12. The southern termination point is unaffected, but the northern one is moved east by around 100 metres on Lodge Lane. This is more convenient for anyone progressing to (or from) FP165 but is marginally less convenient for users from Flixborough, whose overall journey would increase by around 30 metres.

13. The absence of a paved footway to Lodge Lane potentially gives rise to a safety concern, although the adjacent play area is gated at either end. Although not part of the proposed diversion, the play area is publicly accessible. For so long as it is maintained in this way I would expect the public to use it, although such use could be limited as the gate at the eastern end is presently locked, and no dogs are allowed. That aside, this section of Lodge Lane, although not paved with a footway, lies within the 30mph carriageway speed limit and has reasonably generous roadside verges.

14. Overall, therefore, and having regard to the advantages to users of FP165, I conclude on this issue that the termination point would be substantially as convenient to the public as the existing one. I do not consider there to be a significant safety concern and the limited additional distance for those users from Flixborough is substantially as convenient as the existing.

Effect of diversion on public enjoyment

15. Whilst potentially having to walk some 100m on the roadside verge would be less enjoyable than accessing the path from the paved footway, the diverted path would not cross anyone’s private domestic property. Entering a private garden at close quarters to the house is not generally conducive to the enjoyment of a path by users, notwithstanding a right to do so. Avoiding that would be of significant benefit to the public’s enjoyment of the route. 

16. The crossing of the play area could potentially give rise to some user conflicts, which would also be avoided by the diverted route. Avoiding crossing the agricultural fields through the middle would also be of benefit to users’ enjoyment of the paths, with a better defined path underfoot and greater ease of use especially in inclement weather. Overall on this issue I find that the public’s enjoyment of the route would improve as a result of the diversion.

Effect of diversion on other land and the land over which the new paths would be created

17. Most of the existing and proposed routes are owned by the Council, with the same tenant farmer in occupation. The significant difference is that the easternmost domestic property on Lodge Lane would become unencumbered by the route as a result of the diversion. This is undoubtedly a benefit of the proposal.

Rights of Way Improvement Plan (‘ROWIP’)

18. The ROWIP has as an objective the eradication of all long-term problems. By diverting the route onto land that is wholly owned by the Council the assertion of the public’s rights to use it would be facilitated, and it would avoid the user conflicts that are inherent in any right of way passing over a domestic property. To this extent the diversion is consistent with the ROWIP for the area. 

Conclusions on whether it is expedient to confirm the Order

19. For all the above reasons I consider it expedient to confirm the Order.

Formal Decision

20. I confirm the Order.

Laura Renaudon

INSPECTOR
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