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	Site visit made on 10 December 2025

	by Laura Renaudon LLM LARTPI Solicitor

	an Inspector appointed by the Secretary of State for Environment, Food and Rural Affairs

	Decision date: 03 March 2026



	Order Ref: ROW/3349385

	

		This Order is made under section 257 of the Town and Country Planning Act 1990 (‘the 1990 Act’) and under section 53A(2) of the Wildlife and Countryside Act 1981 (‘the 1981 Act’) and is known as the Cumberland Council (Footpath Nos 109397, 109401 and 109402 City of Carlisle) Public Path Stopping Up and Diversion and Definitive Map and Statement Modification Order 2024.

	The Order is dated 18 June 2024 and proposes to modify the Definitive Map and Statement (‘DMS’) for the area by stopping up and diverting footpaths at Deer Park, Carlisle.

	There were five objections outstanding when the Cumberland Council (‘the Council’) submitted the Order to the Secretary of State for Environment, Food and Rural Affairs for confirmation.

	Summary of Decision: The Order is confirmed.
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Preliminary Matters

1. I have been appointed by the Secretary of State for Environment, Food and Rural Affairs to determine whether to confirm this Order. I conducted an unaccompanied site visit on 10 December 2025, taking in both the development site and the adjoining woodland nature reserve as well as surrounding roads.

Whether permission extant

2. An Order such as this may only be confirmed (as relevant) where it is necessary to enable development for which permission has been granted under Part III of the 1990 Act to proceed. The relevant permission must therefore be extant at the date of any confirmation. An overlay plan is reproduced at the end of this decision.

3. The Council describe the relevant planning permission as being an ‘outline’ permission but from the documents I have seen it appears to be a full planning permission for a development of 80 houses. Permission was first granted on appeal on 24 June 2021 under (Council) reference 19/0905, and this is the permission to which the Order relates. The development had to be begun within three years. 

4. Although a ‘variation’ of that permission under reference 22/0582, and some ‘non-material amendments’ have since been allowed, I am informed that works to implement permission 19/0905 have begun, by the creation of an access and the installation of a footpath. Therefore the relevant permission is extant.   

Effect on footpaths

5. The effect of the permission is to allow houses and associated development to be built over the three existing footpaths that cross the site. This is why the Council have made the Order, stopping up one of those paths and diverting the other two, for which they now seek confirmation.
 
6. Condition 25 of permission 19/0905 required any footpaths to be designed and constructed to a standard suitable for adoption and required the LPA’s approval of details prior to the commencement of any development. It appears that such details have been approved, under reference 22/0565. 

7. I am provided with an undertaking given by an officer of the Council to say that any new path or way provided will be ready to use before the Order ‘comes into operation’. The Council inform me that the new paths would be made available as soon as possible after confirmation of the Order and before advertising confirmation, but not ‘brought into effect’. They then propose temporarily to close the new paths by way of powers exercisable under the Road Traffic Regulation Act of 1984 whilst the development is constructed. 

Consideration in the planning process

8. Neither the 19/0905 nor the 22/0582 permission was granted at a time when all the footpaths were on the Definitive Map: although FP 109397, proposed to be stopped up, was added to the DMS in 2009, FPs 109401 and 109402, each proposed to be diverted, were not added until March 2023. The modification application was however made in April 2021, before the first planning permission was granted on appeal. I am not informed whether the Inspector deciding that appeal was made aware of it. 

9. Local Plan policy G15 sets out requirements in respect of public rights of way, whose loss is to be avoided or otherwise compensated for. Defra Circular 01/09 provides that both recorded rights of way and unrecorded routes that possibly exist, including where a modification application has been made, should be taken into account by the planning authority. In the absence of information about the extent to which existing and (then) possible rights of way were considered at the planning stage, I should give the present proposal particularly anxious scrutiny.  

‘Dedication’ of adjacent paths

10. The proposed diverted paths link up with some paths that exist on the ground but which I do not understand presently to be recorded on the DMS. A path running from Kingmoor Road across the northern end of the site leads from that road to the woodland nature reserve to the west of the site. Within that woodland are existing paths and I understand the Council to own all this land and to have decided to dedicate these paths as public footpaths. 

11. It appears that no challenge has been made to these purported disposals for want of consultation or for any other reason, but ultimately I do not consider they are essential to my consideration of the Order. Unlike a diversion under section 119 of the 1980 Act, there is no requirement under the 1990 Act for any termination point of a diverted highway to itself be on a highway. 

12. Here, the Order would result in three termination points. The south eastern one is as existing, meeting the footway of the adopted Kingmoor Road. The western one is also as existing, meeting an existing path in the woodland nature reserve. The northern terminus would meet a path on land also held by the Council, giving direct access between Kingmoor Road to the east and the open space land at the nature reserve to the west. As public open space, the proposed termini of the Order routes constitute places of popular resort. That they may not themselves be continuing or connecting highways does not prevent confirmation of the Order.
The Main Issues

13. Section 257(1) of the 1990 Act provides for an Order to be made authorising the stopping up or diversion of a footpath if it is necessary to do so in order to enable development to be carried out in accordance with planning permission already granted under Part III of the same Act. In this case the Order seeks to stop up one path and to divert another two paths in order to accommodate the permission granted for 80 houses.

14. In considering whether or not to confirm an Order, the disadvantages or loss likely to arise as a result of the stopping up or diversion of the way to members of the public generally or to persons whose properties adjoin or are near the existing highway should be weighed against the advantages of the proposed order. 

15. There are thus two issues that must be considered here. These legal tests, as outlined above, have been described by the Courts as “the necessity test” and “the merits test”. Confirmation of an Order requires that both are satisfied. Contrary to what the Council has told the objectors, the test is not only one of necessity. 

16. In reaching my conclusions I have considered the provisions of the Equality Act 2010 and the Human Rights Act 1998 where appropriate.

Reasons

The necessity test: whether the stopping up or diversion of the paths is necessary to allow development to be carried out in accordance with planning permission

17. For the reasons set out above, I am satisfied that the planning permission to which the Order relates is extant and directly relates to the land crossed by the existing footpaths.

18. The permission allows for the construction of houses and related works that directly cross the routes of each of the existing footpaths on the site. Therefore I am satisfied that the stopping up or diversion of those footpaths is necessary in order to enable the permitted development to be carried out. 

The merits test

19. Of those objectors to the Order who have given their addresses, they are each local to the site. All objectors are evidently familiar with the existing paths. The principal matters raised concern the enjoyment, accessibility and convenience of the proposed paths as compared with the existing, including the availability of views; the potential effects on trees and ecology; and the potential condition of the proposed paths having regard to flooding. 

20. None of the objectors professed any pecuniary interest in the outcome of the Order, and it appears to me that the Order would not affect anyone (apart from the developer) as a result of their property interests, as distinct from their interests as members of the public living close to and using the existing routes.  

21. As to the effects on trees and ecology, the Inspector determining to grant planning permission 19/0905 considered the submitted tree and habitats surveys and found no unacceptable harm to arise on these issues. I have no good grounds on which to disagree with that assessment. Conditions are attached to that permission requiring wildlife enhancement and tree protection measures.

22. Similarly as to the condition of the proposed paths. I visited the site after a short period of very inclement weather and the ground was very wet underfoot. Parts of the nature reserve paths were impassable. However, the planning permission requires a number of measures to ensure the adequate drainage of the site generally, and condition no. 25 specifically requires any footpaths to be suitably designed, constructed and drained to an acceptable standard. The requirement to obtain approval for the specification of works should ensure the accessibility of all such paths. 


Disadvantages of the proposed Order

23. As to the enjoyment and convenience of the paths, however, it is clear that the proposed paths will not equate to the standards of the existing ones, for a number of reasons. Setting aside the surroundings of the paths – houses, rather than the present open grassland – the effect of the Order will be to reduce quite significantly the lengths of the available paths on the land. Rather than the combination of looping paths over the land that presently exist, the proposed paths will not form any circular walks themselves within the site, but only as through-route connections to the nature reserve. Thus the prospect of anyone walking the site as an end in itself will be lost, save to the extent that the estate road is itself used as part of a circular (from the south, heading north through the eastern tree line and then back along the estate road; points C – I – J – K – L – M – N – I – C). Instead the purpose of the new paths would only be to facilitate access to the adjoining nature reserve. The options for doing that would themselves be reduced, by the reduction in the number of access points.

24. Although the paths as shown on the overlay plan are proposed to take the user through the avenue of trees to the east, it is perhaps more likely that anyone using the site to access the nature reserve from the south would simply use the estate road before heading west after the SUDS pond (point N to E). Users from the north are unlikely to use the site at all, instead making use of the connecting path to the north directly from Kingmoor Road to the reserve. Anyone heading north through the site to that northern path would be using the further reaches of the estate road for the last third of it (point O to R). At least a short leg on the estate road on any route through the site would be inevitable for any user (O to R; L to N or I to N).  Defra Circular 01/09 advises against the use of estate roads, and this is a disadvantage of the Order.



Advantages of the proposed Order

25. Because the Council have disabused themselves of the notion that the merits of the Order are relevant (only its necessity) they have not addressed me in detail about the advantages of the Order. The paths that would result would be made up mainly of compacted aggregate on geotextile which would minimise damage to the trees and provide a less urban feel for users. 

26. Unlike the existing routes, the paths would be suitable for wheelchair and pushchair users. Thus although the routes would be shorter, they would be considerably more accessible than at present. The path through the avenue of trees, which is not one of the existing routes, would be a particularly pleasant one and appears to make use of an historic route. 

27. Presently, the only access to the site’s existing paths directly from the Kingmoor Road is at the very southern end of the site. The new site layout would allow for additional access points, which might improve the accessibility of the site and the nature reserve beyond to residents accessing it via Deer Park Road or Hartley Avenue. 

28. The development site itself has been allocated for housing in at least the last two iterations of the Local Plan. The development of family housing, which I understand includes affordable housing, on this locationally sustainable site, meets a pressing societal need and will benefit the area economically.    

Conclusions on the merits test

29. Circular 01/09 provides that an authority should not question the merits of the planning permission when considering whether to confirm an Order. That planning permission has been granted does not mean that the rights of way will therefore automatically be diverted or stopped up, but an authority must have good reasons to justify a decision not to confirm an Order. 

30. The loss of the length of the existing routes, and their open grassland surroundings, would be regrettable but on balance I consider this loss is compensated for by the much improved accessibility of the new routes and the undoubted public benefit in the provision of housing on the site. 

Other matters

31. The objectors raised a number of other issues between them that are not relevant to my decision. Any contentions as to the availability of the existing paths is not a matter for my consideration, because I must assume that the Council will exercise its duty to assert and protect the public’s rights to use and enjoy the highway. Tree or hedgerow removal works that have already taken place are also not relevant.

Conclusion

32. For the above reasons, I confirm the Order.

Laura Renaudon
INSPECTOR
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