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	Inquiry opened on 24 September 2025
Site visit made on 22 January 2026

	by Laura Renaudon LLM LARTPI Solicitor

	an Inspector appointed by the Secretary of State for Environment, Food and Rural Affairs

	Decision date: 23 March 2026



	Order Ref: ROW/3336417

	

		The Order is made under Section 53(2)(b) of the Wildlife and Countryside Act 1981 (‘the 1981 Act’) and is known as the South Gloucestershire Council (Footpath between Goldney Avenue and London Road at Warmley) Definitive Map and Statement Modification Order 2022.

	The Order is dated 14 September 2022 and proposes to modify the Definitive Map and Statement (‘DMS’) for the area by adding a footpath.

	Eight representations had been made and one principal objection outstanding at the commencement of the Inquiry.

	Summary of Decision: The Order is not confirmed.
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Preliminary Matters
1. I have been appointed by the Secretary of State to determine whether to confirm the above Order. I held a public local inquiry opening on 24 September 2025, resuming on 20 January 2026. Closing submissions were heard on MS Teams on 3 February 2026.
The Main Issues
2. Section 31 of the Highways Act 1980 (‘the 1980 Act’) provides that where a way over land has been actually enjoyed by the public as of right and without interruption for a full period of 20 years, the way is to be deemed to have been dedicated as a highway, in the absence of sufficient evidence of there having been no intention to dedicate it during that period (‘the criteria’). An exception applies where the way is of such character that no presumption of dedication could arise, but it is not suggested that that is of any application here. 
3. The question arising on confirmation of any Order is whether the above criteria are established on the balance of probabilities. In order to make the Order, the Council needed to be satisfied only that a reasonable allegation (that a footpath subsists) was raised. The threshold of satisfaction is now a higher one. Upon making the Order, the Council acknowledged that there appeared to be a conflict of evidence. I have now had the benefit of testing some of that evidence at the Inquiry.
4. The ’20 year’ test under section 31 of the 1980 Act requires the date when the use of the way was brought into question to be identified, in order that the relevant 20 year period may be retrospectively considered from that date. When that ‘bringing into question’ took place is one of the main issues in the case.
5. As to whether any use of the way during such a 20 year period was carried out as of right, in particular without permission, and without interruption and without there being sufficient evidence of a lack of intention by the landowner to dedicate the way are all questions which turn on similar facts in this case. The land through which the contested route (‘the Order route’) runs is an industrial and retail site, now gated to its boundaries. The principal issues for consideration arise from the instalment of gates to those boundaries, when this occurred, and when and how often they have since been closed or locked. Another issue is the extent to which, as a site open to the public during the daytime, any use of the site will have been trespassory and reasonably capable of challenge by the landowner.
6. It appears common ground that no gates were installed until at least the mid-1970s, and some evidence of use precedes that date. I am asked by the promoters of the Order (the applicant and the Council) to consider whether any dedication may be inferred or presumed before then, or even before the site changed hands in the mid-1960s. That will require a consideration of whether a dedication of the way under the common law may be presumed.  
Reasons
Background
7. The case concerns whether a footpath providing an alternative route from Goldney Avenue to London Road through an established industrial and retail site subsists. The route itself is around 140m in length, and is a little shorter than the alternative of traversing the paved footways of Goldney Avenue and London Road between the same termination points. London Road is the busy A420 to the east of Bristol and the footway alongside it on the south side is relatively narrow.  
8. Appearing on historic maps as a coal pit, the site appears to have been developed after the war by a local co-operative as a miller and supplier of livestock feed. Most of the site was acquired in around 1967 by A Nichols (Cow Mills) Limited, a company founded in 1948 and operating from a site in Chipping Sodbury as well as this one. An additional piece of land on the western side of the road frontage appears to have been acquired at the turn of the century. The site has since changed hands and is presently owned by the principal objector to the Order. For some years the owners of the site also owned a small terrace of domestic properties to the east, fronting London Road.
9. The south eastern boundary of the site lies at the end of a short unnamed road leading from Goldney Avenue. Some of the properties adjoining this road have on their Land Registry entries evidence of a private right of way having been granted. The road itself is unregistered, with the owner now unknown. 
10. Additionally, some of the properties facing London Road may also benefit from private rights of way, and it has recently been settled in other litigation that at least one of those properties, not formerly part of the terrace in common ownership with the industrial site, has a private (vehicular) right of way over part of the Order route starting from the eastern London Road entrance to the site. 
11. Goldney Avenue itself appears to have been residentially developed after the war. It is a vehicular cul-de-sac but with pedestrian links to the ‘Dramway’ footpath to the west, which runs behind the industrial site to meet with London Road to the north west, and through the church yard at St Barnabas to link with Church Avenue and other residential streets beyond. Those streets gain vehicular access from points further east on London Road or beyond.
12. The main shopping and recreational opportunities in the area lie to the west of the site, on or near the High Street (a continuation of London Road) and at Walmley Forest Park.
13. Residential development has taken place in recent years with the addition of dwellings at ‘Faye Close’ which are accessed via the unnamed road linking with Goldney Avenue. This has entailed enclosing a small part of the site over which the Order route is aligned. If the Order is confirmed, some resolution to this obstruction would need to be found, but the alignment is not an issue arising in the present case. The enclosure appears to have taken place after the use of the route had incontrovertibly already been called into question. 
When the use of the route was called into question
14. The use of the route was most obviously called into question in around 2018, when the ownership of the site changed hands (not to the present objector) and the new owner appears to have tightened the site security. It appears to have been this change of ownership and access arrangements that prompted the litigation about a ‘private’ right of way to one of the nearby residential properties, lived in by the present applicant. This application was made approximately contemporaneously with that claim. 
15. The objectors counsel against considering an ‘ambulatory’ date of calling into question. By this understand them to mean that one should not root through the evidence in an attempt to find an unblemished 20 year period during which any use might be found to be continuous. The retrospective period of 20 years must be calculated from an event that brings the use into question. The history of the site suggests two other potential candidate events for bringing the use into question: the first erection of gates at either end of the site; and the subsequent access alterations (including new gates) shortly after the turn of the century. No acts other than the installation or replacement of gates (and whether they were locked) has been seriously suggested as bringing the use of the route into question.
The evidence of gates
16. There are presently three gates to the boundary of the property, which I shall refer to as follows: Gate 1, which is to the eastern end of the site facing London Road; Gate 2, which is to the unnamed road to Goldney Avenue; and Gate 3, which is to the western end of the site facing London Road. Gates 1 and 3 are set back some distance from carriageway and found on each side of the onsite shop. Gate 3 does not form part of the Order route. It (or a predecessor) was installed following the acquisition of the adjacent site around the turn of the century. At the Inquiry I did not hear that it was ever much used as an alternative to Gate 1. The approximate position of Gates 1 and 2 are respectively marked as points X and Y on the Order map.
17. Rather, the result of acquiring the additional land was that the site owners were able to introduce an alternative routing system for vehicles, including HGVs, using the site. Previously they had entered the site at Gate 1 and exited it at Gate 2 onto Goldney Avenue, resulting in some local disharmony. A planning permission for redevelopment granted in 2001 was made conditional on ceasing the use of Gate 2 by HGVs. They have since continued to enter the site via Gate 1 but now loop around the back of the main site building and exit directly onto London Road via Gate 3.
18. The access alterations, including the installation of new gates, was identified in the Council’s committee report as being in 2005 but I consider it more likely to have been a little earlier, in around 2003. The relevant planning permission was granted in 2001 and I heard at the Inquiry that it is likely to have taken a couple of years to implement the new arrangements (although with some dissent from Mr Luton, who recalled a shorter timescale for the redevelopment). Several users report finding locked gates at the Goldney Avenue end following the change to the access arrangements, and that is also likely to have called into question the public’s use of the route.
19. It appears possible that no gates at all were erected on site until around 1980, although one local resident (F66) reports the appearance of gates in around 1954, a letter from a correspondent (C160) agrees that there have been gates from the early 1950s and a senior employee of the business who gave oral evidence reports (C143) that gates have been in situ for all of his career which is to say 47 years. Mr Luton recalled the erection of gates following the theft of some wheat in around 1973 or 1974. The Ordnance Survey maps supplied by the Council (A23) indicate that the site, and the residential plots on Goldney Avenue, were developed between 1955 and 1966. Aerial photographs (A26) suggest that a pedestrian route through on the claimed alignment was not possible in 1955, and possibly not in 1960 although the (pre-2000) vehicular arrangements appear established by 1966. No gates are depicted on the OS maps before 1989.
20. What is not revealed with any degree of certainty is whether any appearance of gates before the change in c. 2003 would have amounted to the calling into question of the use of the route. The evidence of witnesses is generally divided between those who say that there have always been gates on the site restricting use, and those who say either (or both) that the appearance of the Goldney gate in c. 2003 or the security measures taken by the new owner in 2018 was the particular change that they took to be a challenge to any untrammelled use of the route. 
Conclusion on when the use of the route was called into question
21. It appears to me that the use of the way was clearly called into question in around 2018, prompting the application that has resulted in the present Order. I shall however consider other periods, not least because the Council and the applicant each urge me to consider that dedication by common law should be inferred from earlier periods.
The evidence of use
22. Some users report using the route since the 1950s, before the acquisition by A Nichols (‘the company’). On the basis of the aerial photographs, this is unlikely to have been before the mid-1950s because the claimed alignment was not available. Of those users, a number have had some ‘personal’ connection with the site. Mr Quilliam, who gave oral evidence, reports that he and his mother worked in the egg-packing plant on the site. Some local residents benefitted from private access rights, or at least from some form of private arrangement to use one or other of the gates, and their use of the route would not have amounted to the assertion of a public right. 
Use in the 20 years to 2018
23. Recollections vary considerably, but of the three dozen user evidence forms, the large majority record encountering gates, with 14 of them recording locked gates, although only eight before the use was most recently called into question in 2018. Those saying they encountered locked gates did so after 2005 (although this is more likely to have been from 2003, with the closing of the vehicular HGV exit at Goldney Avenue). The relative numbers of those encountering locked gates prior to 2018 means that the use in the 20 year period to 2018 cannot be said to have been uninterrupted. Whether or not directly to prevent the use of the route, the purpose of locking gates will have been for site security reasons, in other words to keep people out.
24. There is considerable dispute about the extent to which the Goldney Avenue gate was in fact locked or impassable to users after the access changes in around 2003. A number of users deny that it was impassable at all. Some users refer to a ‘gap’ in the gates although the oral testimony at the Inquiry left this matter unresolved. Upon visiting the site I did see that a small gap existed between the former metal gatepost and what appeared to be an older concrete gate post, but if that is the gap referred to then it would not be passable to most people. There was some discussion about whether the gap was in the middle of the gates, rather than to the side. Ultimately there is insufficient evidence of user of any ‘gap’ between or near any locked gates that would support a sufficient amount of user ‘without force’ to justify confirmation of the Order. 
25. The applicant and his mother, who each gave oral testimony, have had personal knowledge of the site only since 2016 and so much of their evidence was hearsay. Nonetheless they were clearly aware that Gate 1 was supposed to be kept locked. The applicant’s parents each describe in their written testimony Gate 1 as requiring force to open it because it catches on the ground.
26. Those working at the site were adamant in their testimony that the Goldney Avenue gate had been locked for most of the time (at least out of site working hours) since around 2003. I was referred to the lock having rusted up. In the face of conflicting photographic evidence from 2008, showing the gate then open, it was said that this would be explicable by the building works then being carried on at the site.
27. Ultimately I consider that if the Goldney Avenue gate had been locked almost permanently since 2003 then the present application, made more than 15 years later, would not have garnered such support from local residents as it did. That is not to say that the gate was never locked. Several users themselves say that it was. 
28. There is some additional contemporaneous evidence indicating that the landowner had no intention to dedicate a right of way and that the use would have been regularly interrupted, in particular some correspondence on a planning application in 2014 (A11) stating there was no formal right of way and that the gates were locked outside of working hours for security reasons. I have no good reason to disbelieve the truth of what was then stated in correspondence, several years before the present dispute arose. A letter to the former owners of no. 20 in 2015 (C-122) on behalf of the company referred to their access to the rear yard being permissive in nature, and that the company reserved the right to restrict access through the ‘padlock gate’. Whatever the correctness of the position as to a permission or a right, it is not obvious why reference would have been made to a padlock if none existed. In 2015 a planning officer visiting the site noted one of the two gates to have been locked during the officer’s site visit. Although there were by then three gates into the site, from the context of the report (C-180) I consider that Gates 1 and 2 were being discussed. 
29. It follows that the requirements of section 31(1) of the 1980 Act, that a 20 year period of uninterrupted use as of right in the 20 years to 2018, are not made out. 
Use in the 20 years to c. 2003
30. Mrs. Jobbins was able to speak to nearly the entirety of this period, having moved to the area in 1984. She was an impressive witness. Her pattern of use was generally of taking children to school or visiting the shops, which would have coincided with the working hours of the site. She may have used the route on Sundays, and on lighter summer evenings but could not be sure whether there would still have been workers at the site. She was friendly with one of the site’s adjoining residents but had not been aware that they had been given keys to one of the gates. 
31. Mr. Quilliam has known the area for longer, having lived in a nearby house for many years since the 1950s although with a period of absence during the 1980s and part of the 1990s (although his Proof differs from his Witness Statement on this point). He was quite adamant that he had never encountered the route to be shut and had used it at all hours. However, according to his Proof, he had little direct knowledge of the route during much of this particular 20 year period. He reports that his children used the route to go to school during this period, although I did not hear from them directly which must limit the weight to this evidence. In any event such trips were likely to have coincided with the opening hours of the site. 
32. Similarly the first hand evidence of the objectors was somewhat limited, with their witnesses tending to be from the management grades rather than those with direct responsibility for locking the gates at night. Mr Luton claimed to have locked the gates himself although this was not mentioned in his statutory declarations and it was not entirely clear when, during his 48 year tenure with the company, he would have had this responsibility although I did understand it to overlap with part of this 20 year period. 
33. Mr Mackie was the Managing Director of the company from 1988 and had no personal responsibility for locking the gates. He did not have keys to the gates, which is somewhat surprising for someone so senior. However he did have keys to the shop from which the remainder of the site could be accessed. Mr Lawrence described purchasing feed from the site from 1994 onwards, and finding the site to be locked out of hours, generally before around 0800.
34. Mr Bird gave oral evidence to the effect that he moved into 22 London Road in 1976, and that his family had requested a key to Gate 2. That request had been refused. He remembered the gate being locked by company staff.
35. For this period (as for the later period, to 2018) the evidence of live witnesses is rather conflicting. It was clear that all witnesses were doing their best to assist me, but I was left in no doubt that the recollections of several witnesses were likely to have been influenced, perhaps not consciously, by their interest in the outcome of the proceedings. 
36. Contemporaneous documents exist from the period concerned, generally arising from planning applications, company reports and land transactions taking place during this time.
37. The planning application for the extensions and alterations resulting in the changed access arrangements early in the century was made in 1999. The application form stated that there was no public right of way through the site. As a matter of record on the DMS, this was correct and, as the Council’s witness pointed out, this is not a statement by developers that is necessarily to be relied upon as a matter of course.  I do not give it any weight.
38. A statutory declaration was made by a former owner of 20 London Road in 1995 (C-114), covering the period since 1983. Both he and his wife also provided witness statements in 2020 (F-85 – 93). Those statements are each expressed to be in support of the use of ‘a piece of land’ as having been used ‘as of right’ for a period of over 20 years by residents of Warmley. However, the statements do not actually describe the land as having been used as of right. The first statement describes being provided with a key to one of the gates; and that if the Mill’s operating hours were closed then a ‘standing arrangement’ was in place allowing him to enter and exit via the ‘Route’ (the attached plan is not supplied to me, but I understand it to coincide with the Order route, and that the gate referred to is Gate 2). He recalled the Mill restricting access to the public once a year, save for immediately adjoining residents. The second witness statement, by his wife, was to the effect that the Mill would occasionally lock both gates after operating hours. Her husband and she had been given the keys to Gate 2 upon purchase of the property. She described using the keys to open Gate 2 in the early morning to travel to work before the Mill opened for business. This does not describe use as of right, but describes use pursuant to a personal right or permission.
39. This is largely consistent with the statutory declaration made in 1995, before the present dispute arose. It described ‘a gate which stops access to the general public’ which ‘is often locked’. A key had always been given to the deponent, and when a new combination lock had recently been installed, the details of the combination had been given to him on the day of installation. He understood that similar arrangements had existed with the previous owners of no. 20. 
40. Whilst the vast majority of users of the route appear to have done so during daylight hours when the site was open for business, Mr Quilliam contended that he had used the route at all hours and Mrs Jobbins thought that she may have used the route on Sundays when the site was presumed to be closed. Although these particular witnesses did not recall any obstruction to their use of the route, the likelihood of other ‘out of hours’ users coupled with the clear recollections of those former owners of no. 20 that the gate was ‘often’ or ‘occasionally’ locked leads to the obvious inference that at least some users will have encountered a locked gate during this period. At least one of the users (F-53) attests to having done so. That would have brought home to them that the landowner’s right to keep them out of the site was being asserted, and would defeat the claim to this period of 20 years’ user.
Evidence of 20 years’ use before the gates were installed
41. As discussed above, there is not much clarity on when gates were installed. On balance I prefer the evidence of Mr Luton that it was in around 1974, after the wheat theft incident. 
42. The evidence of the former owners of no. 20 discussed above was that they had inherited the gate key arrangements from their predecessors in title. Those predecessors also made witness statements in 2020 (F-68 – 76). It was clear from those statements that gates existed during their period of occupancy, which was from 1976 so would be consistent with Mr Luton’s recollection. Neither of them recalled the gates ever having been locked, although this would not explain why their successors in title recalled being given a key in 1983.
43. Those predecessors were, at the time of giving their statements, recalling events from around four decades previously. By contrast their successor’s statutory declaration was made in 1995 and referred to the situation over the previous 12 years including having been given a key to the gate in 1983. Mr Bird was clear that access rights benefitting the occupiers of no. 22 were not available by 1976. He recalled a caretaker employed by the company who would remonstrate with him for accessing the company land without authorisation. Whilst this post-dated the installation of the gates, it is evidence of the landowner’s lack of intention to dedicate any right of way after the mid-1970s.
44. It does not appear possible to discern a full 20 year period of use before the gates were installed in, probably, around 1974. According to OS maps, Goldney Avenue was not residentially developed until at least the mid-1950s. Aerial photographs show no clear route through the site until after 1955. The evidence of users themselves is very sparse, and on the balance of probabilities is insufficient to raise a presumption of dedication of a right of way over the land in question.  
The position at common law
45. There is no particular time period that requires establishing for a common law claim to succeed, but the burden of proof lies on those seeking to establish a right of way. They must show that qualifying use by the public was carried on for a sufficient length of time to support the conclusion that the landowner intended to dedicate a public right of way. 
46. Overall there is sufficient evidence since the gates were installed in (probably) 1974 to refute any inference of the landowner’s intention to dedicate after then. The installation of gates, the locking of them at least periodically, and the employment of a caretaker are together sufficient evidence of the lack of any such intention. 
47. There are around a dozen user evidence forms from people saying they have used the route openly and without force since before 1975. This is a considerable number, given the distance of time involved here. It is also stated that such use was without permission. What is not stated is whether any use took place outside the hours that the site was open for business and therefore to customers. 
48. Some users made witness statements in 2020 concerning their use of the route. The difficult question of permission arises from what is said. Mr Quilliam himself used to help his mother at the egg packing factory that was located on the site. Another user (F-56) recalls accessing the site to buy eggs at the egg packing station (as well as using the route as a thoroughfare). That would be permissive use. Another (F-64) recalls ‘a right of way established for occupants of the Property [no. 20] and for residents who lived on the Route’. This does not recall a general right of way for the public, but that statement may reflect the particular purpose for which the statement was made. However he also recalls ‘visiting the Property as a child to play with the former occupants child’. That would imply permissive use. Another (F-79) recalls use as a thoroughfare but also to access the Mill (which I understand to mean the company’s site) ‘to buy groceries such as fruit and eggs’.  Another (F-95) recalls visiting ‘the allotments that was situated on the Route’.
49. All of these statements by those with long knowledge of the site attest to at least some degree of permissive user. As a site that was generally open to customers in the daytime, and for a long time (until around the late 1970s) the home of an egg factory from which purchases of this household staple could be made, it is not easy to see how any reasonable landowner (or the particular landowner in this case) would have readily discerned any difference between paying customers and trespassers. Against this background, the evidence of the users, although quite considerable in number given it was so long ago, does not appear to me to have been a sufficiently notorious trespassory use so as to have amounted to the assertion of a right. Therefore I am unable to infer, from the evidence of use, that the landowner will have intended to dedicate such a right. 
Conclusions
50. I have not referred to every witness’s oral or written testimony in this decision but I have given it all careful consideration. Notwithstanding the persuasive arguments to the contrary I am not satisfied on the balance of probabilities that the asserted right of way subsists. Accordingly I conclude that the requirements for confirming the Order are not satisfied. 
Formal Decision
51. I do not confirm the Order.
Laura Renaudon 
INSPECTOR


APPEARANCES

For the Order Making Authority:

Counsel Horatio Waller (September 2025) and Merrow Golden (January 2026)

	Who called:	Lindsay Saunders

Supporting confirmation of the Order:

	Dino Zelenika	the applicant

	Who called:	Himself
				Paul Quilliam
				Lynne Jobbins
				Stela Holder

Opposing confirmation of the Order:

	Counsel Jay Jagaysia

	Who called:	Morgan Holmes
				Richard Adams
				John Lawrence
				Ian Mackie
				Peter Bird
				Mike Luton

Interested Parties:
	
	Steve Reade, local resident and parish councillor



INQUIRY DOCUMENTS

1. Opening Statement by the Order Making Authority
2. Opening Statement by the applicant
3. Closing Statement by the applicant
4. Closing Statement by the principal objector
5. Closing Statement by the Order Making Authority
6. 
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