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	Inquiry opened on 3 February 2025 

	by Nigel Farthing LLB

	an Inspector appointed by the Secretary of State for Environment, Food and Rural Affairs

	Decision date: 16 March 2026



	Costs application in relation to Order Ref: ROW/3262032M

	· The application is made under the Highways Act 1980 Schedule 6 (as amended).                                                

	· The application is made by Richard Maher (the Applicant) for an award of costs against Nottinghamshire County Council, Mr and Mrs Hind, David Hind.

	· The Inquiry was held in connection with the Nottinghamshire County Council (Greasley Footpath No. 32 and No. 40) Diversion Order 2019.

	Decision: The application for an award of costs is refused. 


The application
1. The Applicant asserts that Nottinghamshire County Council (NCC) behaved unreasonably by:
· failing to provide transcripts of the February 2025 inquiry,
· failing to determine the Applicant’s application for a Definitive Map Modification Order,
· failing to prosecute a County Court action involving the Applicant and NCC,
· delaying the inquiry by reason of the availability of their chosen counsel,
· failing to produce named witnesses for cross examination,
· failing to produce contemporaneous documents to support their case,
· presenting ‘false evidence’
· unreasonably objecting to the interim decision.
2. The Applicant asserts that Mr and Mrs Hind behaved unreasonably by:
· relying upon a ‘joint and disputed Proof of Evidence’
· submitting a summary proof of evidence out of time
· supporting a petition 
3. The Applicant asserts that David Hind behaved unreasonably by;
· failing to circulate a summary document
· taking issue with the Applicant’s summary document when supporters of the Order were also in breach.
The response by Nottinghamshire County Council 
4. Submissions made by counsel on behalf of NCC refer to the relevant guidance contained in Chapter 8 of ‘Guidance on Procedure for Objections to Definitive map and Public Path Orders’ and section 9 of the Rights of Way Circular 1/09. The submissions highlight the need for the Applicant to demonstrate that he has incurred unnecessary or wasted costs because another party has acted unreasonably
5. The submissions also highlight the need for a costs application to be made before the close of the proceedings and the fact that late applications should only be accepted where there is good reason for not applying within time.
6. Emphasis is also placed on the need for the Applicant to show that he has incurred a ‘quantifiable expense’ as a result of the other party’s behaviour.
7. NCC rely upon the fact that the Applicant’s claim for costs was made in early September 2025, some seven weeks after the inquiry closed, and was thus out of time. It is asserted that the Applicant has failed to demonstrate a good reason for the delay in making the application which should not have been accepted by the Planning Inspectorate (PINS).
8. NCC further submit that the application is without grounds or merit, in particular:
· NCC did not wilfully refuse to release transcripts but was rather constrained by data protection requirements.
· NCC does not accept that any relevant evidence was withheld from the Applicant.
· The determination of the DMMO application is not within the remit of the inquiry.
· The Applicant is no longer a party to the County Court litigation.
· NCC was not responsible for the adjournment of the inquiry from February to July 2025. The adjournment was the consequence of an administrative error on the part of PINS and the relisting of the matter had to accommodate the availability of a number of parties.
· The Applicant’s complaints about the failure to produce documents or call witnesses are directed to the merits of the matters before the inquiry and are not indicative of unreasonable behaviour.
· Allegations of the giving of false evidence are denied and in any events are matters for the substantive decision rather than examples of unreasonable behaviour.
9. Having regard to the foregoing NCC submit that the Applicant has failed to demonstrate unreasonable behaviour on the part of NCC, making the point that any frustration or annoyance suffered by the Applicant does not represent a quantifiable expense and that the Applicant incurred no professional costs in his presentation of his case to the inquiry.
10. Further NCC submit that the Applicant has failed to demonstrate that he has incurred quantifiable expense by reason of the alleged unreasonable behaviour.
The response by Mr and Mrs Hind
11. The reference to the joint report of Mr Rocks and Miss Rumfitt was for context and goes to the merits.
12. The Hind’s submissions were all made in due time in contrast to that of the Applicant.
13. The petition was a stand-alone document, redacted by PINS for GDPR reasons.
14. The Hinds consider the length of the inquiry was substantially the responsibility of the Applicant.
The response of David Hind
15. The summary document complained about by the Applicant had been available on Sharepoint prior to the adjourned inquiry and was accessible by all parties. 
16. The Applicant’s summary proof was excessively long, and complaint was only made by Mr Hind in response to a similar complaint made by the Applicant.
Reasons
17. The Planning Practice Guidance (PPG) and Defra Rights of Way Circular 1/09, version 2, advise that costs may be awarded against a party who has behaved unreasonably and thereby caused the party applying for costs to incur unnecessary or wasted expense in the process. 
18. Parties normally meet their own expenses with the costs regime intended to encourage proper use of the system. It is aimed at ensuring that all those involved behave in an acceptable way and are encouraged to follow good practice, whether in terms of timeliness or in the quality of the case they are making. 
19. Costs will be awarded where the following conditions have been met:  
· the party against whom the award is sought has behaved unreasonably; and 
· the unreasonable behaviour has caused the party applying for costs to incur unnecessary or wasted expense in the appeal process. 
20. The submissions made on behalf of NCC correctly address the issue of the late submission of this application. I understand the application for costs was accepted out of time within the context of the reasonable adjustments made available to the Applicant. Absent the reasonable adjustments, I do not consider that any good reasons have been put forward that would justify the long delay in making the application which would thus have been refused. 
21. In relation to the complaints made concerning the behaviour of NCC, I accept the submissions made on their behalf. To the extent that the Applicant’s complaints address factually disputed issues, I do not accept that the Applicant has demonstrated any wrongdoing on the part of NCC. The fact that NCC did not produce evidence in relation to matters they considered not relevant to the inquiry is not evidence of unreasonable behaviour – if the Applicant wished the documents to be in evidence it was open to him to produce them.
22. In the case of Mr and Mrs Hind and David Hind I do not accept that the conduct alleged by the Applicant, even if substantiated, which I do not accept to be the case, represents unreasonable behaviour.
23. Regardless of the merits, or otherwise, of all the allegations of unreasonable behaviour, I have been provided with no evidence that the Applicant has suffered any quantifiable unnecessary of wasted expense. It is necessary for this second limb of the test to be satisfied if a costs award is to be made. It is not, and the application must inevitably fail. 
Conclusions 
24. For the reasons set out herein, I find that unreasonable behaviour resulting in unnecessary or wasted expense, as described in the PPG, has not been demonstrated. As a result, the application for an award of costs fails.

Nigel Farthing 

INSPECTOR
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