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	[bookmark: _Hlk78381518]Costs application in relation to case ref: ROW/3340489

	This application is made under the Wildlife and Countryside Act 1981, Schedule 15 (as amended) and the Local Government Act 1972, Section 250(5).

	The application is made on behalf of Mr P. Monckton and the Somerford Home Farm Partnership (‘the Objectors’) for a partial award of costs against Staffordshire County Council (‘the Council’).     

	The inquiry was held in connection with the Staffordshire County Council (Public footpath from Lapley Lane, Stretton to Bickford Grange Farm, Penkridge) Modification Order 2023.

	

	


Summary of Decision 
No award of costs is made.
Preliminary Matters   
The application is seeking a third of the costs incurred by the Objectors in relation to the inquiry and the costs of preparing the inquiry bundles.  It is asserted that the unreasonable behaviour is both of a procedural nature and substantive and it comprises of three grounds, namely that:
· The Council acted unreasonably in relation to its approach to the evidence and legal arguments, and by neglecting to take the balanced approach in accordance with the Wildlife and Countryside Act 1981 (‘1981 Act’); 
· It failed to dedicate reasonable time and resources, commensurate to the scale of the case which it has elected to run. This has inhibited the ability of the parties to narrow the issues and reach common ground; and  
· [bookmark: _Hlk215917483]Additionally, it is alleged that the Council has been obstructive and unreasonable in its approach to the Objectors' efforts to agree how the Inquiry bundles should be put together; and to seek that the Council’s evidence was put in good order.  
Reasons
I have considered this application for an award of costs in light of the Planning Practice Guidance. This advises that costs may only be awarded against a party who has behaved unreasonably and thereby caused the party applying for costs to incur unnecessary or wasted expense.  

Ground 1 
The Objectors challenged the Council’s initial decision to make an order in the High Court.  Lang J found in relation to a number of the grounds of challenge that there was a suitable alternative remedy at that stage, namely the consideration of the facts and law by an Inspector.  Additionally, the Council gave an undertaking to refer the application back to its Countryside and Rights of Way Panel (‘the Panel’) so that the decision of 16 July 2021 to make an order could be reviewed.  The conduct of the parties in relation to the High Court proceedings and the costs incurred by them at that stage are not relevant to this application.      
The Objectors make a number of assertations regarding the nature of the reports presented to the Panel and the advice contained in them.  However, it is not my role to adjudicate on the fairness of the process undertaken when the Council considered whether to make an order in accordance with section 53 of the 1981 Act.  
In terms of the decision to make an order, it only needed to be determined by the Council at the schedule 14 stage that a right of way can be reasonably alleged to subsist.  Whilst I have not found the evidence to be of sufficient weight to warrant the confirmation of the order, in reaching this conclusion at the schedule 15 stage I did so by applying the required ‘higher test’ of whether a public right of way has been shown to subsist.  Nonetheless, I acknowledged that there is some evidence that could provide support for the existence of a public right of way.  Therefore, in terms of whether an order should have been made in this case, it seems to me that it was reasonable to allege that a right of way subsists.  The failure of the Council to persuade me that the order should be confirmed would not amount to unreasonable behaviour.  
Further points are raised in relation to the extent that certain documents were considered by the Council.  The 1766 and 1833 estate maps were submitted by the Objectors, and it would be for the Council to determine the extent to which they wished to address this evidence.  In terms of the field book entries for hereditament 1268 in connection with the 1910 Finance Act, the Council has accepted that no deduction was claimed for a public right of way within this hereditament.  No reliance was placed on the Finance Act evidence for the relevant part of the route. The Council did not provide a physical copy of the 1817 map due to concerns that this would be a breach of copyright, but a link was provided to the Objectors for them to access this map.  In respect of the issue of the gap in the evidence for a section of the route, the Council relied on Ordnance Survey maps.  
The focus of the case pursued by the parties at an inquiry should be on the relevant considerations.  However, the degree to which a party relies on particular pieces of relevant evidence or wishes to address the evidence of another party is largely a matter for them to determine.  I agree with the Council that a number of the points raised in the costs application relate to the value of the evidence.  
It is for the Council to determine how they take any case forward under their own guidelines.  Any concerns on that are not matters for me. Following the opposed order being referred to the Secretary of State it falls to me as the decision maker to reach a balanced decision in light of the evidence and submissions of the parties.  Overall, I did not find the case pursued by the Council in support of the confirmation of the order at the inquiry to have been unreasonable.           
Both parties gave their views on the impact of the statutory declaration, and these submissions helped me to reach a view on this point.  I find nothing unreasonable with the Council’s approach on this issue given that I found their submissions to be more persuasive.  The Council flagged up possible implications arising from the statutory declaration continuing to have an effect in the event that I found that a public footpath subsisted over the remainder of the route.  Clearly, I could have potentially had to address this issue.              
Ground 2
Whilst I note the staff resources currently available to the Council and the backlog of applications to modify the definitive map, surveying authorities need to make sufficient resources available in order to meet their statutory duties.  However, in terms of the Council’s case at the inquiry, they were represented by Counsel who called an expert witness to speak to the evidence.  The Council’s representation at the inquiry was reasonable.  There were differing views on evidential and legal points and the purpose of the inquiry was to enable these different views to be presented and tested.  I do not consider the evidential and legal points relied upon by the Council to have been unreasonable.  Nor did I agree with all of the points pursued by the Objectors. 
Although not required for rights of way casework, it may be possible for parties to reach agreement on particular issues and produce a statement of common ground.  However, the conflicting views maintained by the parties on various issues does not suggest that there would have been any significant time saved if this had occurred in relation to the inquiry.  Further, given the amount of material provided, it is worth noting that both parties presented their cases in such a way to enable the evidence and submissions to be concluded within three days which was significantly less than the original estimate.  I re-convened briefly on a fourth day in relation to this application.     
Ground 3 
It is usually the case that parties rely on documents included with their own statements of case.  This can result in the same documents being included in different bundles and the parties can sometimes struggle to locate documents, for instance during cross-examination.  With this mind I raised at the case management conference the potential for a bundle of agreed core documents to be provided.  This is reflected in my note where it is stated in section 7 that: If it would help with the smooth running of the inquiry, the parties are encouraged to agree and arrange for a bundle of core documents to be made available for use at the inquiry.  
It is evident that the Council did not consider there to be a need to collaborate with the Objectors in producing a combined bundle of core documents.  They have consistently relied on the documents tendered at an early stage with their statement of case.  This approach would generally be the standard practice adopted by parties at rights of way inquiries.  Further, the Rights of Way (Hearings and Inquiries Procedure) (England) Rules 2007 do not require a bundle of core documents to be prepared.  My comment in the pre-inquiry note was aimed at preventing any undue delay and was a request rather than an instruction.  The Objectors make a number of criticisms regarding the quality of the Council’s bundle which are refuted by the Council.  Nonetheless, this issue was not behind my suggestion that a bundle of core documents could be produced. 
No delays arose at the inquiry in locating documents irrespective of which bundle was being cited.  Both parties helpfully provided me with their respective bundles given the problems encountered by the Planning Inspectorate with locating and copying these for me.  Ultimately it is for each party to determine what documents they wish to tender with their statement of case in advance of an inquiry.  Whilst there is no requirement for cooperation with the production of a core bundle it can be helpful to all. Nevertheless, in this particular case I do not consider that the failure to do so amounted to unreasonable behaviour or caused any unnecessary expense.          
Conclusion 
For these reasons I do not conclude that unreasonable behaviour resulting in unnecessary or wasted expense has been demonstrated.   
 
Mark Yates
Inspector
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