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	by Laura Renaudon LLM LARTPI Solicitor

	An Inspector appointed by the Secretary of State for Environment, Food and Rural Affairs

	Decision date: 27 February 2026



	Appeal Ref: ROW/3369070                                                                      


	This appeal is made by Dr J C Bridger on behalf of the British Horse Society (‘the appellant’) under Section 53(5) and Paragraph 4(1) of Schedule 14 of the Wildlife and Countryside Act 1981 (‘the 1981 Act’) against the decision of the West Berkshire Council (‘the Council’) not to make an Order under section 53(2) of that Act.
The application dated 23 August 2023 was refused by the Council and the appellant was notified of the decision on 23 May 2025.
The appellant claims that the Definitive Map and Statement (‘DMS’) of public rights of way for the area should be modified by upgrading Chieveley Footpath 46/1 to a bridleway.

	
Summary of Decision: the appeal is dismissed.

	[bookmark: bmkReturn]


Preliminary Matters
1. I have been directed by the Secretary of State for Environment, Food and Rural Affairs to determine this appeal under section 53(5) and Paragraph 4(1) of Schedule 14 of the 1981 Act.
2. I have determined the appeal on the basis of the papers before me. The arguments in the case concern whether the DMS requires modification as a result of the asserted discovery of historic documents. A site visit would not have aided my considerations. A copy of the Overview Plan is appended to this decision.
3. I am informed that the landowners of the route in question do not object to the application although I am not told what, if any, consideration has been given to the upgrading of the route by way of agreement. The merits (or otherwise) of doing so are not relevant to my considerations here: instead the question is one of evidence.
Main Issues
4. Section 53(5) of the 1981 Act provides that any person may apply to the Council for an Order which makes modifications consequent on events falling within paragraphs (b) and (c) of section 53(3). The particular event here, if an Order is to be made, requires the discovery of evidence which shows, together with all other relevant available evidence, that a highway shown in the DMS as a highway of a particular description ought to be there shown as a highway of a different description, which is to say an event falling within section 53(3)(c)(ii).
5. Thus the first main issue for consideration is whether there has been a discovery of evidence. 
6. The second main issue is whether any discovered evidence, taken together with all other evidence, shows that the route in question (‘the application route’) ought to be upgraded to a bridleway. 
Reasons
Evidence not previously available
7. There is some dispute between the parties as to the extent to which those responsible for drawing up the first DMS in the 1950s will have had regard to some of the historic documents now available. The appellant asserts that several documents submitted with the application (or otherwise reviewed by the Council upon considering it) would not have been considered by the surveying authority or others responsible for producing the first iteration of the DMS in the early 1950s. Accordingly, such documents are contended to be ‘new’ evidence. 
8. The appellant gives two grounds for this assertion. First, she points out that the parish ‘survey sheets’ contained space for the documents then considered to be listed, and no relevant entries were made here, in distinction to other cases. Secondly, some of the historic maps annotate the application route as a ‘BR’ (bridle road) or show it as a road, never a footpath, and it is difficult to see how this evidence could have been ignored.
9. Exactly what documents were consulted by the parish council or the surveying authority in the instant case is not certain. No parish minutes have been supplied, which might ordinarily be helpful as a general record of the parish council’s considerations. Nor have any minutes of the surveying authority itself, saying what historic documents were generally available to it. From the documents that have been supplied, some inferences can however be drawn.
10. The Council draw my attention to a Government Circular, no. 81, issued in 1950, and the Memorandum that was attached to it. That Memorandum, which is understood to have been circulated to parish councils responsible for conducting the local surveys, gave advice in these terms: 
The Committee should then consult any other maps and records which may help. These include Inclosure Award maps, Tithe maps, Parish maps, maps of admitted public rights of way deposited by owners under Section 1(4) of the Rights of Way Act 1932, statements in writing by owners expressly dedicating paths, old Ordnance Surveys, maps in local guide books and histories, footpath rambling guides and old minutes of the Parish and District Councils.
If any of the earlier Ordnance maps are available they should be examined and compared with the latest edition. It will often be found that tracks which used to exist and are described by old witnesses as public are no longer in use and are not shown on the later editions, but if a path has once become public, mere disuse does not extinguish the public right. Ordnance maps do not distinguish between public and private paths, but mark all visible tracks. Where they describe a path as “B.R.” the surveyors found a path apparently used as a bridleway; or if “F.P.” as a footpath; but the use of such letters does not necessarily mean that such paths are public, nor does the omission of the letters signify that they are not public.
11. The County Surveyors evidently had sight of Rocque’s map of 1761. It is referred to in the survey sheet for ‘Kintbury’, supplied to me by the appellant. That was a different route; one appearing as a road on the 1761 map but apparently recorded on the first DMS as a footpath. The Kintbury survey sheet was annotated by the County Surveyors to acknowledge the difference.
12. The County Surveyors evidently also had sight of the local Inclosure documentation from 1812. These documents do not show the area of the application route or any immediately connecting highways, but the annotated parish survey sheets supplied (Council documents B32 and B33) show that the surveying authority had regard to them when drawing up the first DMS. 
13. The County Surveyors also had access to the 1929 Handover Map, because that is the map used for the purposes of the parish survey. That shows the application route as a track apparently fenced to the north side (and double-fenced at the western end) and gated at both ends, but not annotated as a route of any particular description. 
14. The appellant invites me to find that, because no explanation was given for the recording of the route as a footpath in distinction to the ‘BR’ that had been annotated on earlier maps, those maps cannot have been consulted. 
15. The Handover Map depicts the route, but without annotation. Elsewhere on that map, other routes are depicted, not all of which made it on to the DMS (or the List of Streets) as highways. In particular, a route running south of Pound Cottages is clearly annotated ‘FP’ on the Handover (and thus parish survey) Map as well as on the 1933 (and earlier) Ordnance Survey (‘OS’) Map extract and yet no claim was made for this route and it is not on the DMS. 
16. The very clear advice in the 1950 Memorandum was that no particular conclusion about public rights was to be drawn from the annotation of a route as BR or FP on old Ordnance maps. Given that advice, it is not surprising that the County Surveyors did not explain the departure from those historic maps. I consider it much more likely that they thought there was no such departure than that those maps were not considered. The Memorandum was also very clear that such maps should be reviewed. Given the evidence of the County Surveyors’ consideration of other historic documents, including the earliest available Rocque’s map of 1761, it is overwhelmingly likely that more recent iterations of the Ordnance Survey maps, including those annotating the route as BR, were also considered. The Council point out that such maps were referred to by the Surveyors in relation to other paths. 
17. It is unlikely that the 1910 Finance Act documentation was considered, as this was not generally available to surveying authorities at the time. However, the appellant contends that those particular records are ‘neutral’ as to the correct status of the application route. If it is correct that those records are at best neutral, then they are not evidence of bridleway rights. The documentation provided lists a ‘footpath’ as a private easement rather than as a public right, which does not assist the appellant. 
18. Although the 1950 Memorandum advised that Tithe Maps should be consulted, there is no direct evidence that this was done here. The Tithe Map depicts the route as gated at both ends and as uncoloured, in distinction to the yellow colouring of those nearby routes later recognised as carriageways. By depicting the route as gated, the map does not add any support to the recognition of a public bridleway.
19. The presumption is that proper procedures were followed and that the surveying authority will have consulted the documents set out in the 1950 Memorandum. I do not find that presumption to have been rebutted by the matters raised. The description of documents found in that Memorandum encompasses all the documents that are now before me save for those that were produced later, and the 1910 Finance Act documents that are, on the appellant’s case, ‘neutral’. Whether or not the Tithe Map was considered, it does not constitute evidence that supports the case for upgrading the route. 
20. Accordingly, on this first main issue I conclude that there has not been a ‘discovery of evidence’ sufficient to amount to an ‘event’ for the purposes of section 53(3) of the 1981 Act. Save for the Finance Act and possibly the Tithe documents, neither of which assist the appellant’s case, it is more probable than not that I am in reality being asked to review the same evidence that was available to, and considered by, the surveying authority in the 1950s (and on subsequent reviews). 
What the evidence demonstrates
21. Nevertheless, if I am wrong on that first main issue then I consider the position in relation to the evidence now supplied. The appellant’s position here is that the application route has been a bridleway since before the first DMS was compiled, and that the historic documents now available show that it should have been recorded as such in the first place. Where dealing with such a question, a number of factors apply to the consideration of the evidence.
22. First, section 56(1)(a) of the 1981 Act provides that the DMS shall be conclusive evidence of the particulars it contains where it shows a footpath, but that such conclusiveness is without prejudice to any question whether the public has any other right of way over it. No-one here is seeking to disturb the presumption that the application route is ‘at least’ a footpath, and therefore section 56 does not restrict my consideration of the question raised.
23. Secondly, an evidential presumption applies to the existing DMS. The presumption is a presumption against change, which arises from the fact that the DMS was the product of a careful and elaborate statutory procedure, which in the absence of contrary evidence should be presumed to have been conducted conscientiously and correctly. Evidence of some substance needs to be put in the balance if the presumption of the correctness of the DMS is to be rebutted.
24. Thirdly, the question whether the evidence shows that the application route should be upgraded is one to be assessed on the balance of probabilities. Having regard to the presumption that the DMS is correct, the onus of proof lies upon the appellant to demonstrate the case. 
25. Finally, section 32 of the Highways Act 1980 (‘the 1980 Act’) requires me, before determining whether a way has or has not been dedicated as a highway, or the date on which such dedication, if any, took place, to take into consideration any map, plan or history of the locality or other relevant document which is tendered in evidence, and to give it such weight as I consider justified by the circumstances. Those circumstances will include the antiquity of any document, the status of the person who made it and the purposes for which it was made, and the custody in which it has been kept and from which it is produced. This is applicable by analogy to the weight to be attached to the DMS in the context of my task of considering here whether, having regard to all the available evidence, the recording of the application route as a footpath was incorrect and that bridleway rights apply.
26. The application route was evidently laid out later than the additional western sections (described as B-C and C-D, in distinction to the application route, which is A-B) and there is no evidence therefore that it originated as part of a through route.
27. It was claimed by the parish council as a ‘CRB’, although the application route itself formed part of a wider claim that encompassed a number of spurs to it, and the description of the route was from ‘Village Green Lane’ (which I understand to mean from Chieveley) to Snelsmore, which is an incomplete description of the spurs depicted and does not include the application route. Those separate elements of the claim, together referred to as ‘CRB 6’ were evidently given some deliberation by the County Surveyors, and separated out into the different spurs. Each was given a separate assessment with different outcomes. 
28. The resulting recording of the application route as Footpath 46 was not given specific explanation in any surviving documents. On the historic maps supplied to me, from its first appearance in 1812 it is fairly consistently depicted as a route of somewhat lesser appearance than the other elements of ‘CRB 6’, the principal exception being the 1830 OS first series map. 
29. Where the maps are of sufficient detail, the application route is mainly depicted as gated at one or both ends, unlike the other spurs to CRB 6. It is mainly shown as probably unfenced, or fenced only to the northern side (save for the western part before the spur to Snelsmore Farm House). Unlike some other elements, it was not depicted in some earlier maps such as in 1761 and 1822, although conversely in the Bartholomew Maps of the early 1900s it was shown although other sections were not. 
30. On some of the older maps, the application route is shown as a continuation of a route, annotated ‘FP’ on maps from the 1880s to the turn of the century, that ran to the east of the main road. This ‘FP’ route does not appear to have been taken forward into the DMS. What is not known to me is the extent of the relevant landholdings at the time these routes came to be depicted on the historic maps. 
31. Whilst there is no recorded explanation about how the route came to be recorded ‘only’ as a footpath, the evidence for this having been an erroneous record is not sufficient to displace the presumption that the DMS is correct. The first DMS was apparently, and presumptively, the result of a conscientious and diligent exercise by the surveying authority, assisted by the parish council. Each element of the CRB 6 claim by the parish was given close consideration by the County Surveyors. The record of the route as having been gated is not inconsistent with public access being available only on foot, even if the condition of the track itself was sufficient to have appeared to earlier cartographers as a road. Early iterations of the DMS were the subject of advertisement and consultation, apparently without adverse response in this particular case. 
32. Therefore on this second main issue I find that the evidence now available is insufficient to rebut the presumption that the DMS is correct in its record of a footpath.
Conclusion and Formal Decision
33. In the light of all the foregoing considerations and having regard to all the matters raised in the parties’ correspondence, I dismiss the appeal. 
Laura Renaudon
INSPECTOR
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