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	Appeal Ref: ROW/3365060                                                       


	This appeal is made under Section 53(5) and Paragraph 4(1) of Schedule 14 of the Wildlife and Countryside Act 1981 against the decision of the Borough Council of Gateshead not to make an Order under section 53(2) of that Act.
The application dated 14 August 2020 was refused by the Council on 14 April 2025. 
The appellant claims the definitive map and statement of public rights of way should be modified by adding a bridleway as shown on the plan appended to this decision. 
Summary of Decision: The appeal decision directs for an Order to be made for a restricted byway rather than the bridleway applied for in the application. 
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Preliminary Matters 
I have been directed by the Secretary of State for Environment, Food and Rural Affairs to determine this appeal under section 53(5) and Paragraph 4(1) of Schedule 14 of the Wildlife and Countryside Act 1981 (the 1981 Act).
The appeal has been determined on the papers submitted. I have not visited the site, but I am satisfied I can make my decision without the need to do so. A plan of the claimed route is appended to the end of this decision. References within this decision to the termination points of the claimed route and the 3 public footpaths which link to the claimed route are taken from the annotations on this plan. 
Background and Relevant Standard of Evidence  
The Council has specifically requested that this decision considers and clarifies the relevant legal test relating to the standard of evidence which should be applied in this case. 
1. The application was made under section 53(2) of the 1981 Act which requires the surveying authority to keep their definitive map and statement (DMS) under continuous review, and to modify them upon occurrence of specific events cited in section 53(3).
2. The need for an Order to be considered when evidence is submitted in support of a claim that a public right of way which is not shown in the DMS subsists is dealt with under section 53 of the 1981 Act. Section 53(3)(c)(i) of the 1981 Act provides that a modification order should be made on the discovery of evidence which, when considered with all other relevant evidence available, shows that a right of way which is not shown subsists or is reasonably alleged to subsist over land in the area to which the map relates.
The construction of section 53(3)(c)(i) was considered in the Courts in the case of Secretary of State for the Environment ex parte Bagshaw and Norton (QBD) [1994] 68 P & CR 402 [1995] (Bagshaw and Norton). It was clarified that this involves 2 separate tests which need to be considered, with the linking word ‘or’ being of importance. These were set out as follows in the Judgement: 
· Test A - Does a right of way subsist? 
· Test B - Is it reasonable to allege that a right of way subsists?
Answering either question involves some evaluation of the evidence and a judgement upon that evidence. For Test A it is necessary to show that on the balance of probabilities the right of way exists. For Test B it is necessary to show that a reasonable person, having considered all the relevant evidence available, could reasonably allege a right of way to subsist. 
The wording of the section indicates that the evidence necessary to establish that a right of way is reasonably alleged to subsist must be less than that which is necessary to establish that a right of way does subsist. 
The structure of the Act is that an application under 53(3)(c)(i), if upheld, will be followed by an order, consequent upon which, after an objection, there may be some form of inquiry with either conformation or a refusal to confirm. 
In relation to Test B, the Court of Appeal recognised in the Emery case that there may be instances where conflicting evidence was presented at the schedule 14 stage. It was held that “…The problem arises where there is conflicting evidence…In approaching such cases, the authority and the Secretary of State must bear in mind that an order…made following a Schedule 14 procedure still leaves both the applicant and objectors with the ability to object to the order under Schedule 15 when conflicting evidence can be heard and those issues determined following a public inquiry.”
It was held in Todd v Secretary of State for the Environment, Food and Rural Affairs [2004] EWHC 1450 (Admin) that in the conformation of an order only Test A is considered and so the standard to be applied is whether the right of way subsists on the balance of probabilities. 
The claimed route is not shown on the definitive map and statement (DMS). Although not directly relevant to this appeal, in the interests of completeness, it is worth highlighting that where an application is made under section 53(3)(c)(ii) or section 53(3)(c)(iii) the relevant test is ‘on the balance of probabilities’ and there is no ‘reasonable allegation’ test. These applications being:
· section 53(3)(c)(ii): that a highway shown in the map and statement as a highway of a particular description ought to be shown as a different description; and 
· section 53(3)(c)(iii): that there is no public right of way over land of any description, or any other particulars contained in the definitive map and statement require modification. 
At this stage, I need only to be satisfied that the evidence meets Test B, the lesser test. It is not necessary that the evidence also meets the higher standard in Test A and the tests must not be conflated. However, this decision is made without prejudice to any decisions that may be made in the future in accordance with the powers under Schedule 15 of the 1981 Act, where the higher evidential test of the balance of probabilities would be relevant.  
Main Issues 
The case in support relies on the historical documents and maps only and does not rely on user evidence. I need to consider if the evidence provided is sufficient to infer the dedication of public rights over the claimed route at some point in the past. Section 32 of the Highways Act 1980 requires a court or tribunal to take into consideration any map, plan, or history of the locality, or other relevant document which is tendered in evidence, giving it such weight as appropriate, before determining whether or not a way has been dedicated as a highway.
The application specifically seeks the addition of the route as a bridleway. However, the evidence could indicate a different status to a bridleway and therefore, I will consider what status is indicated by the evidence before me. 
The Natural Environment and Rural Communities (NERC) Act 2006 extinguished rights for mechanically propelled vehicles and there is no evidence that any of the exceptions exist. Accordingly, should I find in favour of public vehicular rights being reasonably alleged to subsist, the route should be recorded as a restricted byway. However, should I find that only lower rights, as a bridleway or a footpath can be reasonably alleged to subsist then the route should be recorded as such. 
Reasons
Documentary Evidence 
Commercial Maps 
The Cary map (1827) sheet 52 is said to be an early county map. Two types of routes appear to be indicated on this map. Those identified with a solid line to either side and colour washed in yellow which appear to be more significant routes. Other routes, the majority in numerical terms, are identified with a solid line either side of the route absent of any colourwash. A route that broadly matches the claimed route in location and orientation is visible on the map identified without any colourwash. The applicant refers to a key which identifies the route as a parochial road. 
The Hobson map (1840) appears to show the western section of the route only indicated with double pecked lines leading off a route marked in double solid lines. On this map routes are identified as double solid lines coloured in orange, double solid lines, double pecked lines and single pecked lines. 
The Greenwood map (1850) appears to show a route broadly similar to the location and orientation of the claimed route. It is identified with double pecked lines. Other routes on this map are identified with double solid lines coloured orange and uncoloured double solid lines. The explanation/ key indicates that the coloured routes are turnpike roads and the uncoloured routes are cross roads. It does not explicitly set out the meaning of the double pecked routes (for example that it is intended to mean an unfenced cross road).  
Bell’s Map (1850) appears to show the route in a similar location and orientation to the claimed route. It is shown with pecked lines. The explanation/ key for this map indicates cross roads as double solid lines with turnpike roads having a heavier line to one side. The key does not explicitly explain what the double pecked lines indicate such as it would indicate an unfenced cross road. 
The Oliver map (1851) appears to show a route in a broadly similar location and orientation to the claimed route. It is identified in double pecked lines. Routes are identified on this map either as solid double lines (some with a thicker line to one side) or dashed pecked lines. No explanation/ key for this map was provided. 
Ordnance Survey Maps 
A number of Ordnance Survey (OS) maps have been provided. The claimed route is shown in its entirety on the 1862, 1858-95, 1895, 1898 (1 inch), 1898 (6 inch), 1919, 1947 (25 inch) generally as either solid double lines or with some parts as pecked lines. 
The OS 1 inch map 1947 and 1956 shows the entirety of the claimed route. It is indicated with a mix of double solid lines, double pecked lines and a solid line to one side with a pecked line to the other. This indicates a minor road, with the keys explaining that unfenced roads are shown by pecked (or dotted) lines. Having regard to the key for the 1956 map the claimed route appears to be indicated as a unmetalled road. On the 1956 map, what is now public footpath BL/7/2 on the DMS is shown as a ‘Footpaths and Tracks’. The key for the 1947 map indicates that a single pecked line is a ‘Bridle & Footpaths. 
OS maps provide evidence of the physical existence of the Order route. However, since the late 19th century they have carried a disclaimer stating that tracks and paths shown provide no evidence of public rights. 
Gibson Estate Plan 
The claimed route appears to be indicated in its entirety as double solid and pecked lines similar to other routes indicated on the extract of this map. This map is undated, but the evidence indicates that plans in this collection are typically from between 1775 and 1870. 
Stopwith Plan of the Vale of Derwent 1832
The purpose of this plan appears to be to show the location of a proposed new road (now the A694). Surrounding routes are shown including the claimed route which is indicated with a double solid line the same as the other routes shown on the map. 
Ministry of Transport Map 
The entirety of the claimed route is largely shown in double pecked lines, with the southern end having a solid line. The key for this map identifies ‘Other Roads’ as double solid lines but it does not explain what pecked lines indicate, but this may indicate fenced and unfenced sections.
Highway Adoption Records 
Records from 1999 have been provided. These use an OS base map which show the claimed route in its entirety. They indicate that the claimed route is not adopted but that it links to adopted highways at both points A and points B. 
Definitive Map and Statements 
Various versions of the DMS have been provided, including the current map and statement and earlier versions from 1965 and 1999. All show that the claimed route is absent from the DMS. However, they all show that 3 separate public footpaths (BL/8/1, BL/7/2, and BL/26/2) link to and terminate at the claimed route.  As the claimed route is not an identified public right of way on the DMS all 3 of these routes terminate at a cul-de-sac at the claimed route. To link from any of these footpaths to each other, or with either adopted highway at point A or B would require traversing part of the claimed route. On the statement from 1965 where the starting or end point of the footpaths is described, the claimed route is referred to as ‘Junction with Leadgate Road to Horsegate Farm Road’ or similar. In a later statement it is described as ‘minor road west of Horse Gate’ or similar. 
Conclusions on the Documentary Evidence 
Most of the commercial maps indicate a route in a broadly similar location and orientation to the entirety of the claimed route. Although the explanation keys are absent or the use of pecked lines is not explicitly defined, the maps appear to indicate a minor route similar to many other routes on each map. Many of the other routes have public rights today including some which are vehicular. 
Although OS maps have carried a disclaimer stating that tracks and paths shown provide no evidence of public rights for some considerable time, they nevertheless may indicate the nature of the use of a route that was generally accepted at the time of the relevant survey. The claimed route is shown similarly to other nearby routes which now have public rights. The 1947 and 1956 OS maps indicate the claimed route as a minor road.   
Three public footpaths terminate on the claimed route as cul-de-sacs and can only access other parts of the public highway network from that end of the footpath if part of the claimed route is utilised. It is accepted caselaw that a public right of way can end in a cul-de-sac. However, this typically occurs where there is an attraction or place of public resort at the cul-de-sac end (such as a view). In such circumstances reaching the destination and then returning by retracing steps is normal and expected.   
However, in this case the terminus at the boundary with the claimed route has no obvious public interest where members of the public seem likely to wish to reach the terminus and then return by retracing their steps. The Council seem to accept this and in its committee report it says ‘it is accepted that there may be a historic public right of way on foot along the section of track linking the three footpaths in question’. There is no reasoning given why public rights may exist for the section linking these 3 footpaths but not to link with the highways at point A and point B. 
The terminus of the 3 footpaths at the claimed route indicate that the claimed route may have been used as part of the wider public highway network along with these footpaths. It is notable that generally the claimed route is marked in a similar fashion to other routes which are now public highways many with vehicular rights. These 3 footpaths are not indicated with the same consistency which indicates that the claimed route could have had a higher status and higher rights than these footpaths. 
The other maps including the Ministry of Transport Map, Stopwith Plan, and the Gibson Estate Plan show the claimed route in a similar way to the other surrounding routes many of which now have public rights. 
The DMS refers to the claimed route as a minor road. This is evidence of its reputation at the time and indicates it was considered of a higher status than a footpath or bridleway. 
When taken together the evidence indicates that it is reasonable to allege that the claimed route has public rights. There is nothing in the evidence to indicate that the use or rights were restricted to horse or foot only. It is therefore reasonable to allege that the use by all means of transport including by carriage, and therefore vehicular rights, subsist.  
Other Matters 
A number of concerns have been raised in respect of the use of the claimed route as a public right of way. These include the effect on the surrounding agricultural operations in terms of security, animal welfare, damage and disruption. In considering whether an order should be made I am constrained by the legislation which does not allow for such matters to be taken into account.
Overall Conclusions
Having regard to these and all other matters raised in the written representations, I conclude that the evidence shows that public vehicular rights along the appeal route are reasonably alleged to subsist. However, for the reasons given above and due to the provisions of the NERC Act, I also conclude that the Order should be made for a restricted byway rather than a bridleway as applied for. 
Formal Decision
The appeal is allowed.  
In accordance with paragraph 4(2) of Schedule 14 to the 1981 Act the Borough Council of Gateshead is directed to make an Order under section 53(2) and Schedule 15 of the 1981 Act within three months of the date of this decision to add a restricted byway along the appeal route indicated on the application dated 14 August 2020 and shown on the plan appended to this decision. 
This decision is made without prejudice to any decisions that may be given by the Secretary of State in accordance with the powers under Schedule 15 of the 1981 Act.

K Taylor
INSPECTOR
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