 
	Appeal Decision ROW/3352974



[image: Planning inspectorate logo
]


	Appeal Decision

	by Hayden Baugh-Jones BA(Hons) DipLA MA CMLI

	an Inspector appointed by the Secretary of State 

	Decision date: 03 February 2026



Appeal Ref: ROW/3352974

· The appeal is made under Section 53(5) and Paragraph 4(1) of the Wildlife and Countryside Act 1981 (the “1981 Act”) against the decision of West Sussex County Council (the “Council”) not to make an order under s53(2) of that Act.
· The application dated 3 June 2022 was refused by the Council on 3 September 2024.
· The Appellants claim that the definitive map and statement for the area should be modified by adding the footpath leading from New England Road to Woodlands and Windermere Road, in the Parish of Haywards Heath.

Summary of Decision: The appeal is dismissed.
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Preliminary Matters 
I have been directed by the Secretary of State for Environment, Food and Rural Affairs to determine this appeal under Section 53(5) and paragraph 4(1) of Schedule 14 to the 1981 Act. I have not visited the site, but I am satisfied that I can make my decision without doing so. 
If I consider that an order should be made paragraph 4(2) of Schedule 14 enables me on behalf of the Secretary of State to “give to the authority such directions as appear to him necessary for the purpose”.
Main Issue
Whether the available evidence shows that, on the balance of probabilities, the Definitive Map and Statement (DMS) requires modification.
Legal Framework
Section 31(1) of the Highways Act 1980 (the “1980 Act”) states that where a way over any land, other than a way of such a character that use of it by the public could not give rise at common law to any presumption of dedication, has been actually enjoyed by the public as of right and without interruption for a full period of 20 years, the way is to be deemed to have been dedicated as a highway unless there is sufficient evidence that there was no intention during that period to dedicate it.
Evidence must therefore show that the footpath has been used for a period of 20 years without interruption. The start of that period is to be calculated from when the right of the public to use the footpath is brought into question. The application was submitted in June 2022, after the appellant was informed that by a nearby resident that the land is private. That took place in in the summer of 2021. In addition, the appellant observed a sign stating “Windermere Road Private” on the footway that rune between New England Road and Windermere Road around 2020. Therefore, I must be satisfied that on the balance of probabilities, that the footpath has been used, for the purposes of the 1980 Act, between 2000 and 2020.
Reasons
The Ordnance Survey (OS) map from 1875 does not show the claimed route or Windermere Road. Both the 1910 and 1937 OS maps show the route depicted with a single black line. There is no archival evidence that indicates the existence of a Public Right of Way along the route subject to this appeal. However, nine people claimed to have used the route between 2000 and 2020. Of those, two claim to have used it for a period of nineteen years; two for thirteen years; two for twelve years; and the three for respective periods of six, four and three years. It is not necessary to show that each user has used the route for the full 20-year period. The nine users have therefore provided sufficient evidence to show use of the route for the required period.
The evidence in the Officer’s report indicates that there are signs saying ‘Windermere Road’ and ‘Private Road’ on the unregistered part of the claimed route located on the fence of no.1 Windermere Road and that this appears to be the same signage in place in 2014. I have no compelling reason to doubt that evidence.
A number of Windermere Road residents claim that they have a right of way over the footpath within their conveyancing documentation and/or in their property deeds. Some claim the route is a private passage for Windermere Road residents and is not a Public Right of Way. The archival map evidence shows that Woodlands Road stopped some distance away to the west from Windermere Road. It has latterly been extended from west to east to join up with it. Prior to this, the claimed route is shown as extending north from the western-most point of Windermere Road and appears to be very clearly providing access for Windermere Road residents to New England Road. There is no other obvious reason for its existence at that time. This all points to the route as being a private access to serve residents of Windermere Road.
It is also stated in the evidence that the route has been used by people, other than those living in Windermere Road to carry out maintenance and general garden improvements whilst also using the route to move between properties. These activities are indicative of that use being in exercise of a private rather than a public right.
A number of those who have made representations in support of the proposed modification have stated that they were informed that the land is private although it was acknowledged that the public are allowed to use the route. That could support a claim that use has been ‘as of right’.
However, having examined the claimed periods of use in the evidence there is an absence of any claimed ‘as of right’ use between 2015 and 2016. This break during the 20-year period means that the route cannot be considered to have been used as of right for the relevant period. 

[bookmark: bmk_Conclusions]Conclusion
Whilst there is sufficient evidence in relation to the period of the claimed route’s use, the evidence pointing to it being used as of right for the relevant period is not sufficiently convincing, on the balance of probabilities, to tip the scales in favour of a modification to the definitive map and statement. The relevant tests necessary under the 1980 Act have not been met.

H Baugh-Jones 
INSPECTOR
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