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	An Inspector on direction of the Secretary of State for Environment, Food and Rural Affairs

	Decision date: 18 February 2026



	Appeal Ref: ROW/3347177                                  


	This appeal is made under Section 53(5) and Paragraph 4(1) of Schedule 14 of the Wildlife and Countryside Act 1981 against the decision of Bury Metropolitan Borough Council not to make an Order under section 53(2) of that Act.
By an application dated 15 February 2017, the applicant claimed that footpaths should be upgraded to bridleway status on the definitive map and statement for the area between Starling Road and Summer Avenue.
The application was refused by the Council, and the applicant was formally notified on 4 June 2024. 



	Summary of Decision: The appeal decision directs for an Order to be made for a restricted byway rather than the bridleway applied for in the application.

	


Preliminary Matters
I have been directed by the Secretary of State for Environment, Food and Rural Affairs to determine an appeal under section 53(5) and Paragraph 4(1) of 
Schedule 14 of the Wildlife and Countryside Act 1981 (1981 Act).
I have not visited the site. However, I am satisfied I can make my decision without the need to do so. The appeal is based on documentary evidence and has been determined on the papers submitted.
The appeal is made against the Council’s decision not to make an order in respect of the application to upgrade public footpath number 23 and part of public footpath number 10 to bridleway status. The application was refused on the basis that the Council considered that the application failed to show that evidence had been discovered that demonstrated that higher rights existed. 
A copy of a plan showing the claimed route and other surrounding public rights of way has been included at the end of this decision. Point A to B is part of footpath number 23, it continues south from a road on a residential estate now known as Summer Avenue. Point A to B (and the route further to the south) is referred to as Carr Road in much of the documentation. Point B to C is now known as Higher Pit Lane (and is occasionally referred to as Higher Pit Road in some of the documentation). I have generally adopted the use of Carr Road to refer to the full length of what is now Summer Avenue and footpath 23 to where it meets the A58. 
Main Issues
The original application was made under section 53(2) of the 1981 Act which requires the surveying authority to keep their Definitive Map and Statement (DMS) under continuous review, and to modify them upon the occurrence of specific events cited in Section 53(3).
Where it is proposed that an existing way should be upgraded from footpath to bridleway status, section 53(3)(c)(ii) of the 1981 Act specifies that an Order should be made following the discovery of evidence which, when considered with all other relevant evidence, shows that ‘a highway shown in the map and statement as a highway of a particular description ought to be there shown as a highway of a different description’. The evidential test to be applied is on the balance of probabilities.
It is the Council’s, and an objector’s view that the evidence submitted as part of the application does not amount to the discovery of evidence required under section 53(3)(c) of the 1981 Act. Their view is that, for this reason, the Order should not be made, and the appeal should be dismissed. 
The application specifically seeks the upgrade of the route to a bridleway. However, the evidence could indicate a different status to a bridleway and therefore, I will consider what status is indicated by the evidence before me. 
The Natural Environment and Rural Communities (NERC) Act 2006 extinguished rights for mechanically propelled vehicles and there is no evidence that any of the exceptions exist. Accordingly, should I find in favour of public vehicular rights subsisting, the route should be recorded as a restricted byway. However, should I find that only lower rights, as a bridleway or a footpath subsist then the route should be recorded as such. 
Therefore, the main issues in this appeal are: 
· whether the evidence submitted with the application amounts to the discovery of evidence within the meaning of section 53(3)(c) of the 1981 Act; and 
· if the evidence submitted amounts to the discovery of evidence, whether the highway, shown as a public footpath, ought to be shown as a higher status route. 
Does the submitted evidence amount to the discovery of evidence 
If the documents submitted with the application do not amount to the discovery of evidence within the meaning of section 53(3)(c) of the 1981 Act, it would not be necessary to consider any of the documentary evidence. 
It is important that section 53(3)(c) of the 1981 Act includes the phrase ‘the discovery of new evidence which (when considered with all other relevant information available to them) shows…’. Therefore, the new evidence does not itself need demonstrate that the highway ought to be shown with a different status of rights. Nor does the new evidence need to be the primary piece of evidence to tip the balance of considerations. It is enough that there is some new evidence that was not previously considered by the Council and that it forms part of the overall documentation which could show different rights subsist. 
There is not clarity as to what information was available to the Council when the footpaths were added to the DMS in the 1950s. Information relevant to the Finance Act was not publicly available at this time, becoming available in the late 1960s and 70s. Therefore, the Finance Act documentation is new evidence which was not available to the Council when the footpaths were first added to the DMS. 
The extract from the Finance Act Map shows Higher Pit Lane (points B to C) as a white road indicating it is excluded from hereditaments and exempt from taxation. The relevant section of Carr Road (point A to B) is visible as a route indicated in double pecked lines on the Ordnance Survey (OS) base map on which the Finance Act map is drawn. It is located within OS plot number 260. It is not a white road excluded from the hereditament and it forms part of hereditament 249. The extract from the Field Book indicates a deduction of £45 for ‘Public Rights of Way or User’ for hereditament 249. 
The exclusion of Higher Pit Lane from any hereditament is a strong indication that it was considered a public highway which may have been vehicular. The deduction for Public Rights of Way or User could suggest that the route forming part of Carr Road had some degree of public right of way. However, a footpath, marked with ‘F.P.’ on the OS base map (now Footpath 11CC) is also within OS plot 260 and hereditament 249. The deduction could have been for this footpath only or for both routes, the information within the Field Book does not provide clarification on this. 
The Council and an objector suggest that the exclusion of Higher Pit Lane could have been due to the route being private but allowing access or use by a number of people but without ownership assigned. The Field Book indicates a single occupier ‘William Robinson’ and a single owner ‘the Earl of Wilton’ for hereditament 249. So multiple users would not be relevant for this hereditament. Other pages of the Field Book have not been provided and so whether private access for multiple users for other hereditaments from Higher Pit Lane existed is not evidenced. 
The evidence in the Finance Act maps and the Field Book pages is not, in itself, sufficient to indicate public rights higher than footpath rights subsist. However, it does provide some indication that higher rights could exist. Therefore, this evidence should be considered as one part of all the available information. 
Having regard to the above, I am satisfied that new evidence has been discovered which has some evidential value. It is therefore necessary to consider this alongside all the other relevant information. 
Should the public footpath be shown as a restricted byway or bridleway
Documentary Evidence 
Yates Map 1796 
The claimed route is not shown on this map. 
Ainsworth and Radcliffe Enclosure Award 1812 
A route is shown from what is now Cockey Moor Road heading south to a point marked ‘Carr Gate’, which is further to the south than point B of the claimed route. A transcript of an extract from the schedule has been provided (but no reproduction of the schedule itself has been supplied). This refers to the route as ‘One Private Carriage Road Horse Road and Footpath of the width of twenty four feet’. It is named ‘Carr Occupation Road’ and is ‘for the use of the old Inclosures belonging to the said Earl of Wilton and the adjoining Allotments awarded to him’. Higher Pit Lane is not shown. 
Greenwood Map (1818)
Carr Road is shown extending a similar distance south to the Enclosure Award Map. The eastern portion of Higher Pit Lane, approximately half the length of the claimed route, is shown as a cul-de-sac route. The explanatory key for this map indicates the routes are cross roads. 
Hennet Map (1830) 
The explanatory key shows 2 categories of roads, ‘Turnpike Roads’ and ‘Cross Roads’. A route which is now known as the A58 (Bury and Bolton Road) is shown as a turnpike road. Carr Road is shown extending further south than the earlier maps linking Cockey Moor Road and the turnpike road. This route is shown enclosed with a solid line to each side and a single pecked line. The pecked line continues south of the turnpike road but it is not enclosed by solid lines. 
A route shown enclosed with solid lines to either side is shown for the full length of Higher Pit Lane linking to Carr Road. However, it is shown as a straight line and lacks the distinctive curve that is now present in the western portion of the route. Both the Carr Road and Higher Pit Lane sections of the claimed route are now no longer shown as cul-de-sac routes. The claimed route for both the Carr Road and Higher Pit Lane sections are indicated as cross roads. There does not appear to be an explanation for the pecked line. 
Ainsworth Tithe Map (1838) 
Carr Road is shown linking what is now Cockey Moor Road and the A58 enclosed in solid lines to each side and colour washed in sienna. Only a small portion of the western end of Higher Pit Lane is shown, with the remainder being beyond the top of the map. It is shown enclosed with a solid line to each side with no colourwash. To the west of Higher Pit Lane, a short cul-de-sac route is shown in a similar manner to Higher Pit Lane. This short route aligns with what is now the eastern end of footpath 11CC. 
Radcliffe Tithe Map (1841) 
This map shows Carr Road and the full extent of Higher Pit Lane which is now shown with the distinctive curved section that exists today. The Order route is coloured in sienna. What is now Cockey Moor Road, the eastern part of Church Street, and Starling Road, which are all now public roads with vehicular rights, are shown in a similar manner in sienna. Other routes, which do not have vehicular rights today such as footpath 11CC and 22SA (Moorgate Road) are also shown in sienna. The section of Carr Road shown on the map is unnumbered and Higher Pit Lane is numbered 35, which is said to be described as a ‘road’ in the apportionment. 
Cassini Map (1842) and Cassini Map (1897) 
These maps show the full length of Carr Road enclosed with a mix of solid and pecked lines. The full length of Higher Pit Lane is shown enclosed with a solid line to either side and includes the distinctive curved section. Other routes in the area which now have public vehicular rights are similarly shown. What is now footpath 11CC is indicated as a similar route on the 1842 map but it is absent from the 1897 map. Explanatory keys for these maps were not provided. 
Bartholomew’s Map (1904) 
No explanatory key for this map has been provided. The full length of Carr Road is shown enclosed with a solid line to either side, as is the full length of Higher Pit Lane but indicated as a straight route without the distinctive curved section shown. What are now the A58, Church Street, and Cockey Moor Road are indicated with long pecked lines and what is now Starling Road with short pecked lines. 
Cycling and Touring and Motoring Map by Smith E.W.B. 
No date or explanatory key has been provided for this map. The full length of Carr Road and Higher Pit Lane are shown enclosed with a solid line to either side with the distinctive curved section on the latter indicated. Other routes in the area which now have public vehicular rights are similarly shown. What is now the A58 is washed over. What is now footpath 11CC is not indicated on this map. 
Authentic Map Directory of South Lancashire (1931-1935) 
The claimed route is shown as uncoloured enclosed routes with a solid line to either side. Higher Pit Lane is shown with the curved section and its name is provided. Some other routes are shown in a similar manner and other routes including what is now Church Street, Cockey Moor Road and the A58 are coloured in sienna. A number of routes which are now footpaths, including the western section of 11CC, 24SA, and the western section of 22SA are shown in double pecked lines. 
Manchester A-Z (2000)
Summer Avenue and the housing estate appears on this map. The whole of the claimed route is shown as a track/ footpath as are other routes which are recorded as footpaths on the DMS including 11CC and 22SA. 
Ordnance Survey Maps and Boundary Remark Book 
The 1843 1 inch map shows Carr Road in double pecked lines running the full length from what are now Cockey Moor Road and the A58. The full length of Higher Pit Lane is shown in double solid lines and includes the distinctive curved section. 
The 1848 6 inch map shows Higher Pit Lane for its full length with the curved section shown. Carr Road is shown running from Cockey Moor Road to ‘Top o’ th’ Carrs’. The route does not appear to continue all the way to what is now the A58. The claimed route is drawn in a similar manner to other routes that are now public rights of way with vehicular rights. What is now the A58 is drawn with a heavier line to one side which is commonly used to indicate a turnpike/ major road. 
The 1896 1 inch map shows Higher Pit Lane enclosed with a solid line to either side for its full length with the curved section. This appears to indicate that the route is a third class metalled road fenced to each side. Carr Road is similarly shown, but a section has a pecked line to one side indicating it is not fenced on that side. Much of Carr Road also appears to be marked as a footpath. On this map the route continues the full length south to join what is now the A58. This road is indicated as a first class metalled road and what is now Cockey Moor Road and Starling Road as second class metalled roads. What is now footpath 11CC is absent from this map. 
A sheet from the 1910 25 inch map shows only the eastern end of Higher Pit Lane, with the rest of the claimed route not on this sheet. On this sheet the route is named and the plot number and acreage for Higher Pit Lane is marked. 
The 1911 6 inch map shows both sections of the claimed route in a similar manner to the 1896 map but with Higher Pit Lane named. Three lines appear across the routes which may indicate gates were in place in these locations at the time of the survey. What are now footpaths 11CC and 24SA are shown and marked ‘F.P.’ indicating that these are footpaths. 
The 1931 6 inch map shows Carr Road and Higher Pit Lane, and footpaths 11CC and 24SA in a similar manner to the 1911 map, although a small section of Higher Pit Lane is shown as unfenced on one side. Lines across the routes are also still present which could indicate the existence of gates. This map appears to indicate that there may not be a through route through the land, south of the claimed route, at ‘Top o’ th’ Carrs’. 
The 1947 6 inch map shows the claimed route and footpaths 11CC and 24SA in a similar manner to the 1931 map. The 1 inch Seventh Series 1955-1967 map shows the housing estate adjacent to Summer Avenue. The claimed route appears to be indicated as an unmetalled road which is partly unfenced. 
Extracts from the Boundary Remark Book have been provided which annotations within it suggest dates from 1890. The claimed route on both the Carr Road and Higher Pit Lane sections are shown enclosed on each side with a solid line. An annotation, which appears to relate to Carr Road, but could relate to Higher Pit Lane says ‘(Green Lane – 30 FT)’. Another annotation indicates that the routes shown on the page, which includes the claimed route, are all referred to as ‘Roads’. 
Definitive Map and Statement 
Several documents have been submitted relevant to the DMS process. The entry in the Parish Survey for Higher Pit Lane has ‘RPF’ and ‘(CRF)’ crossed out in red and ‘FP’ added as the final entry.  The Draft DMS includes ‘RPF’ and ‘(CRF)’ in the column for ‘Kind of Path’ in what appears to be pencil. These annotations are not crossed out, and ‘FP’ is not added. 
Conclusions on the Documentary Evidence 
Ainsworth and Radcliffe Enclosure Award 1812 
The reference to the part of the claimed route on Carr Road is given as: ‘One Private Carriage Road Horse Road and Footpath of the width of twenty four feet’. It seems clear that the reference to a ‘carriage road’ is to it being private. It is not clear if the preface ‘private’ is also intended to relate to the ‘horse road’ or both the ‘horse road’ and the ‘footpath’, or that it is solely meant to relate to the ‘carriage road’. 
In general, it is possible that an occupation road could also be a public carriage or horse road. However, given that the part of the route in question is only referred to as an ‘occupation road’ and, at this time, it is a cul-de-sac route, it is more likely that, at the time of the award this route was not a public highway with vehicular rights. This would not prevent the route becoming a highway at a later date. The portion of the claimed route that relates to Higher Pit Lane is not shown and so there is no evidence of its existence or status. 
 In conclusion, I do not consider that this Enclosure Award provides any substantive evidence that any part of the claimed route had public rights at the time it was made. 
Tithe Maps 
The 1838 Ainsworth Tithe map shows the full length of Carr Road in sienna which is how the turnpike road (now the A58) and what are now known as Cockey Moor Road and Church Street are shown. These are now public roads with vehicular rights. This colourwash indicates that Carr Road was likely considered of a similar status to the roads it links to in the north and the south. This is evidence that it may have been a cross road with vehicular rights. However, the nature of the section of Higher Pit Lane, shown absent any colourwash, is indicative of other routes that may have only provided access. 
On the 1841 Radcliffe Tithe map, Carr Road and Higher Pit Lane are depicted in sienna with either a lack of number or an apportionment as a road. This may indicate that these were public routes. That these are shown in a similar manner to routes which now have vehicular rights also supports this conclusion. There are other routes which are shown in sienna but do not have vehicular rights today. This could indicate that this map does not assist with identifying the status of the routes. However, an alternative view, that these routes may have a higher status than they are currently shown in the DMS, would also be a reasonable conclusion. 
Taken together these documents provide some indication that the claimed route may form part of the public highway with vehicular rights. 
Finance Act 
For the reasons set out above, the Finance Act documentation does provide some evidence to indicate that the claimed route could have public highway rights. This evidence is much stronger for the Higher Pit Lane section of the route. For Carr Road, and specifically the section which forms section A to B of the claimed route, the evidence indicates that this section may not have public vehicular rights. However, this is far from definitive and there could have been reasons why the occupiers wished the rights to be indicated in this manner. This must be considered with all the other evidence. 
Early Commercial Maps 
The Greenwood map shows the existence of the Carr Road and approximately the eastern half of the Higher Pit Lane sections of the claimed route. Both are cul-de-sac routes and there is nothing to aid with interpreting the status of these routes at this time. 
That both sections of the claimed route are no longer shown as cul-de-sac routes on the Hennet map is of some significance and so is their indication as cross roads. Neither route appears to go directly from a named place (such as a settlement) but they would provide useful short cuts among the wider network of routes. 
It seems that these earlier commercial maps were not necessarily produced for the primary purpose of aiding travelling members of the public. The Greenwood Map is of no substantive evidential value in indicating that the routes had public rights at the time it was surveyed. The Hennet map provides some modest evidence that the routes could have had public rights. 
Later Commercial Maps
In Hollins v Oldham (1995) [C94/0205] Judge Howarth considered that as commercial maps were sold to the public it is likely that routes shown in them carried public rights as there would be no point in showing routes that the public could not use. Generally, the maps are of a scale where footpaths would not have been included. These later commercial maps were largely targeted at members of the public for use for recreational touring by motorised vehicle or bicycle. 
There are variations between the maps which indicate that they were individually surveyed not merely copies of one another. In aggregate the commercial maps provide some evidence that the claimed routes had public rights that were likely vehicular. 
The A-Z map indicates that the route is a track/footpath. Given this map is dated 2000, it is likely that this is based on the status of the routes recorded in the DMS. Therefore, I do not consider this map is weighty evidence to negate the evidence of higher public rights indicated in earlier documentation. 
Ordnance Survey Maps 
Since the late 19th century, OS maps have carried a disclaimer stating that tracks and paths shown provide no evidence of public rights. Nevertheless, these maps may indicate the nature of the use of a route that was generally accepted at the time of the relevant survey. In this case the routes were consistently shown in a manner that indicates they were minor roads. Some of the OS maps indicate that for a period of time gates may have been present. In itself this does not negate any rights that existed. But it is likely to indicate any possible public use of the claimed route using motorised vehicles and on horse was limited by this time. 
Definitive Map and Statement 
Earlier notations for Higher Pit Lane as a RPF and CRF are likely references to the commonly used acronyms for ‘roads used as public footpaths’ and ‘carriage road footpath’.  This likely indicates that at the early stages of the DMS process some considered that this part of the route was a highway on which the public were entitled to use vehicles but which in practice were mainly used as footpaths and bridleways. This suggests that for part of the claimed route there could be higher rights for public use with vehicles. 
Other evidence 
The photographic evidence of the route does indicate that it could be used as more than a footpath. However, routes used as occupation roads for access purposes only with motorised vehicles also typically do not have the appearance of a route that is used solely as a footpath. As such I consider that the current physical appearance of the route is not a significant piece of evidence. 
Higher Pit Lane has been named on some maps since around 1910, however this is not persuasive evidence in itself as to its status and the section of the claimed route on Carr Road is not named on the maps. 
Overall conclusions on the documentary evidence 
The enclosure Award in 1812 does not provide any substantive evidence of public rights. However, from the Hennet map in 1830 onwards, much of the documentation is consistent with showing the claimed route as cross roads and then minor roads on later maps where it is similar in appearance to other routes which have vehicular rights. The tithe maps, particularly the later 1841 Radcliffe Tithe map, show the claimed route in a manner similar to other routes that likely had public vehicular rights. 
That the relevant section of Carr Road (section A to B) is not excluded from the hereditament on the Finance Act documents is the strongest evidence against public vehicular rights. This is not definitive and there could be a number of reasons why it was recorded as part of a hereditament. When taken with the weight of evidence where this part of the claimed route is shown in a manner indicative of public vehicular rights, in my view it is not evidence of such weight to override this other evidence. 
Considered in the round the evidence indicates that, on the balance of probabilities, the claimed route has public rights which were vehicular. The only reference in the historic evidence which could indicate bridleway rights is the reference to a ‘Horse Road’ in the Ainsworth and Radcliffe Enclosure Award for part of the claimed route. It is unclear whether such rights were public or private and for the reasons given above, this document is not good evidence that the route in the award was a public right of way, of any status, at that time. All other documentation, which indicates rights higher than public footpath rights, do not indicate that these would only equate to bridleway rights. Therefore, currently there is no substantive evidential basis for the Order to be made only for bridleway rights rather than a restricted byway. 
Other Matters 
Concerns have been raised that the claimed route is not suitable for use with horses and bicycles and that there would be safety, privacy, environmental implications and adverse impacts on the agricultural operations. In considering whether an order should be made I am constrained by the legislation which does not allow for such matters to be taken into account.
Overall Conclusions 
Having regard to these and all other matters raised in the written representations, I conclude that the evidence shows that, on the balance of probabilities, vehicular public rights along the claimed route subsist. However, for the reasons given, I also conclude that the Order should be made for a restricted byway rather than a bridleway as applied for. 
Formal Decision
The appeal is allowed. 
In accordance with paragraph 4(2) of Schedule 14 to the 1981 Act Bury Metropolitan Borough Council is directed to make an Order under section 53(2) and Schedule 15 of the 1981 Act within 3 months of the date of this decision. The Order should upgrade public footpath number 23 and part of public footpath number 10 to a restricted byway along the appeal route indicated in the application dated 15 February 2017 and shown on the plan appended to this decision. 
This decision is made without prejudice to any decisions that may be given by the Secretary of State in accordance with his powers under Schedule 15 of the 1981 Act.

K Taylor
Inspector
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