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	an Inspector appointed by the Secretary of State for Environment, Food and Rural Affairs

	Decision date: 03 March 2026



	Appeal Ref: ROW/3363792

	

	This Appeal is made by Professor H K Ramsell under Section 53(5) of and Paragraph 4(1) of Schedule 14 to the Wildlife and Countryside Act 1981 (‘the 1981 Act’) against the decision of Hertfordshire County Council (‘the Council’) not to make an Order under section 53(2) of the 1981 Act. 
On 24 March 2025 the Council gave notice of their determination to refuse the application which was made on 4 May 2018.
The appellant claims that a public right of way (Restricted Byway running from Martins Green to Pembridge Lane) should be deleted from the Definitive Map and Statement (‘the DMS’) for the area. 

	[bookmark: bmkReturn]Summary of Decision: the appeal is dismissed.



Preliminary Matters
1. I have been directed by the Secretary of State for Environment, Food and Rural Affairs to determine this appeal under section 53(5) and Paragraph 4(1) of Schedule 14 of the 1981 Act. The arguments in the case principally concern whether the DMS requires modification as a result of events several decades ago, and a site visit would not have aided my considerations. I have therefore determined the appeal on the basis of the papers before me. A copy of the location plan is appended to this decision for reference.
2. A preliminary question arises whether the appellant is seized of a right of appeal against the Council’s decision. The application was made by a company, the Ermine Street (Great Grove) Conservation Company Limited, since dissolved. I understand that the application was assigned jointly to the present appellant and another person in 2023 following that dissolution. The appeal is now brought by the appellant alone. The Council do not contest the appellant’s right to bring this appeal although accept that the question requires consideration. 
3. The relevant legislation, found in Schedule 14 to the 1981 Act, provides that the applicant may appeal within 28 days of an authority’s decision not to make an Order. The purpose of the provision appears to be to prevent disinterested third parties from bringing appeals. The finer details of how the application was assigned to the appellant (apparently not until several months after the dissolution of the applicant company) are not given to me. However, the original application was signed by the appellant, as the director or other authorised signatory of that now-dissolved company.
4. Thus the appellant’s personal interest in the matter is not in doubt, and I have no reason to think, the lapse of time notwithstanding, that the conduct of the application was not properly assigned upon the dissolution of the company. It appears to me within the scope of the Schedule that an appeal may be brought by one of several joint applicants and so I do not consider that the appeal needs to have been brought by both of the assignees of the application in order to be valid. 
5. In any event the application was made nearly eight years ago now, the arguments are well-rehearsed, and it does not appear to me in the public interest to decline jurisdiction on this appeal merely in order for the matter to be reconsidered on a fresh application.   
The Main Issues
6. Section 53(5) of the 1981 Act provides that any person may apply to the Council for an Order which makes modifications consequent on events falling within paragraphs (b) and (c) of section 53(3). The particular event here, if an Order is to be made pursuant to an event falling within section 53(3)(c)(iii) of the 1981 Act, requires the discovery of evidence which shows, together with all other relevant available evidence, that there is no public right of way over land shown in the map and statement as a highway of any description. 
7. Therefore the main issue in the case is whether there is no public right of way over the land shown in the DMS as part of RB24, as described in the application. The particular issues that arise in this case include the effect of an 1890 local Act of Parliament (‘the 1890 Act’) relating to public recreation in the area, and the effects of the relevant land potentially having been held on settlement trusts until 1946.
8. Section 56(1) of the 1981 Act provides that a DMS shall be conclusive evidence as to the particulars contained therein, to the extent that (as relevant here) where the map shows a restricted byway, the map shall be conclusive evidence that there was at the relevant date a highway as shown on the map, and that the public had thereover a right of way on foot, on horseback or leading a horse, and a right of way for vehicles other than mechanically-propelled vehicles. This is subject to the provisions of section 56(2A) and is without prejudice to whether the public had any other rights of way. 
9. The Courts have considered what this means in a number of cases. To summarise the Court of Appeal in the leading case of Trevelyan v Secretary of State for the Environment, Transport and the Regions [2001] EWCA Civ 266 (‘Trevelyan’), it does not mean that a right of way can never be deleted, but it does give rise to an initial presumption that a right of way shown on a DMS exists. The standard of proof required to justify a finding to the contrary is that of the balance of probabilities, but evidence of some substance must be put into that balance if it is to outweigh the starting presumption. 

10. The ‘presumption of regularity’ essentially means that, in the interests of legal certainty, a local authority is presumed to have acted lawfully when discharging its functions. The production of the DMS was the outcome of a careful and elaborate statutory procedure which, in the absence of contrary evidence, should be presumed to have been conducted conscientiously and correctly. 

11. Defra Circular 01/09 reflects these principles to set out what is required by any application to delete a right of way from the DMS:

The evidence needed to remove what is shown as a public right from such an authoritative record as the definitive map and statement – and this would equally apply to the downgrading of a way with “higher” rights to a way with “lower” rights, as well as complete deletion – will need to fulfil certain stringent requirements. 

These are that: 
• 	the evidence must be new – an order to remove a right of way cannot 
be founded simply on the re-examination of evidence known at the time the definitive map was surveyed and made. 

· the evidence must be of sufficient substance to displace the presumption that the definitive map is correct; 

· the evidence must be cogent. 

While all three conditions must be met they will be assessed in the order listed. 

Before deciding to make an order, authorities must take into consideration all other relevant evidence available to them concerning the status of the right of way and they must be satisfied that the evidence shows on the balance of probability that the map or statement should be modified. 
	Applications may be made to an authority under section 53(5) of the 1981 Act to make an order to delete or downgrade a right of way. Where there is such an application, it will be for those who contend that there is no right of way or that a right of way is of a lower status than that shown, to prove that the map requires amendment due to the discovery of evidence, which when considered with all other relevant evidence clearly shows that the right of way should be downgraded or deleted. The authority is required, by paragraph 3 of Schedule 14 to the Act, to investigate the matters stated in the application; however it is not for the authority to demonstrate that the map reflects the true rights, but for the applicant to show that the definitive map and statement should be revised to delete or downgrade the way.
12. As to the ‘relevant date’ for the purposes of section 56, I am informed that in relation to the First DMS, made pursuant to the National Parks and Access to the Countryside Act 1949 (‘the 1949 Act’) this was 2 February 1953, with subsequent revisions. Section 32(4) of the 1949 Act provided, until its repeal and replacement by the 1981 Act, that the DMSs were conclusive evidence in law of the particulars they contained.
13. Section 32 of the Highways Act 1980 (‘the 1980 Act’) requires me, before determining whether a way has or has not been dedicated as a highway, or the date on which such dedication, if any, took place, to take into consideration any map, plan or history of the locality or other relevant document which is tendered in evidence, and to give it such weight as I consider justified by the circumstances. Those circumstances will include the antiquity of any document, the status of the person who made it and the purposes for which it was made, and the custody in which it has been kept and from which it is produced. As agreed in Trevelyan, this is applicable by analogy to the weight to be attached to the DMS in the context of my task of considering here whether, having regard to all the available evidence, I am satisfied that the right of way depicted as the relevant part of RB24 does not exist.
14. Section 31 of the 1980 Act sets out the criteria according to which the dedication of a way as a highway is to be presumed. Generally that requires evidence of 20 years’ user as of right, which is to say user without force, secrecy or permission. That period of 20 years is to be calculated retrospectively from when the right was brought into question. Former provisions in the 1932 Rights of Way Act in some circumstances (repealed by the 1949 Act) required a user period of 40 years to be shown. In either case, the sections have been enacted without prejudice to any inference of dedication at common law. My task on this appeal is however to determine whether or not a right of way had not been dedicated by the relevant date, with the starting presumption that it had been so dedicated. The applicable standard of proof is the balance of probabilities. 
Reasons
Discovery of evidence
15. To consider the matter at all, there needs to have been a discovery of evidence to warrant consideration of the application. Although the 1890 Act was clearly known to the surveying authorities in the 1950s, receiving express reference in correspondence by the various local authorities at the time, there appears no dispute between the parties to this appeal that there has been a discovery of evidence. 
16. The appellant suggests that either the 1890 Act was not considered, or was incorrectly interpreted in the 1950s. Additionally the appellant contends that the potential fact of the relevant land having been held on settlement trusts until 1946 would, if known, have affected the surveying authority’s consideration of the issue. In the course of considering the present application, the Council has consulted with third parties and received additional evidence about the historic use of the route. It appears that the ‘discovery’ threshold has been met. 
The historic position 
17. The application route appears to form part of an historic Roman road, Ermine Street, and is depicted on a number of C19th maps. The appellant accepts that the route formed part of the local highway network at the start of the century, but appears to have fallen into disuse and in practice diverted via point ‘C’ on the location plan by around the 1870s. I am not prepared to infer on the balance of probabilities that any formal order to divert the route was made (as the appellant suggests) in the absence of any evidence on the matter. It seems that as a matter of practicality the ‘point C’ route came to be preferred by users but that would not by itself result in the loss of any rights to use the application route. 
18. With the historic appearance of the application route as part of the highway network as the common position, I have not found it necessary to interrogate the historic maps in detail. That is because, unless the 1890 Act has the effect for which the appellant contends, it is common ground that the application route at one point formed part of the highway network and no (other) act or order providing for the extinguishment or stopping-up of the route has arisen. It follows that if the 1890 Act does not have the effect for which the appellant contends, there is no real dispute that the application route is a highway. The questions instead centre around the effects of the 1890 Act and matters occurring since.
The Broxborne and Hoddesdon Open Spaces and Recreation Grounds Act 1890
19. I am largely unpersuaded by the Council’s assessment of the effects of the 1890 Act. They alert me to a number of principles of statutory interpretation, including that a ‘private’ Act of this kind should be construed against its promoters, and that any statutory provisions repugnant to the common law should be expressed in unequivocal terms. 
20. The purpose of the 1890 Act, found in its long title, was expressed to be ‘to provide Open Spaces and Recreation Grounds in the parishes of Broxborne and Hoddesdon’ and ‘to declare and define the rights of way through the Broxbornebury Estate’. It recited that certain questions had arisen as to rights of way through the relevant lands. Two new footways were to be dedicated and the Bill was promoted to provide these, and to declare and define the rights of way and to settle any doubts which may have arisen in reference thereto. Those (and other) objects, it recited, could not be effected without the authority of Parliament. 
21. The vestries of the relevant parishes had, it was recited, been consulted and had unanimously accepted the proposals. The parties have not dwelt on this issue in their submissions, but I understand that in 1890, when the Act was passed, the responsibility for local highways is likely to have remained with (or to have reverted to) the parish vestries, being before the passing of the Local Government Act 1894. Thus it appears that the local authority then responsible for highways in the area had concurred in the passing of the 1890 Act.
22. Section 21 of the 1890 Act then ‘declared and enacted’ that (among other matters) ‘except as mentioned in the Third Schedule and as shown on the map no public rights of way exist on or over the estate’. 
23. By then the case of Dawes v Hawkins (1860) 141 ER 1399 had clearly established the principle of ‘once a highway, always a highway’, and unequivocal statutory language is required to extinguish such rights. 
24. It is not known what historic evidence was considered by the parish vestry when assenting to the 1890 Act, or whether they recognised that there may have been established highways that (if the appellant’s construction of the Act is preferred) would be lost. It would not be surprising if they did recognise that, because the purpose of the 1890 Act was evidently to create some new highways, to dedicate public open spaces and to relinquish any landowner rights to enclose parts of the land. This was the quid pro quo for resolving any disputes about other parts or even to extinguish any existing public rights. The point of the 1890 Act appears to have been to establish a definitive position and create a fresh slate.   
25. The Council suggest that in order to have extinguished any highways, the 1890 Act needs expressly to have said so. I do not think that any greater clarity would have been achieved by saying that any other highways had been extinguished, rather than by declaring and enacting (as the Act does) that ‘no public rights of way exist’. The effect is the same. It would be a surprising result if legislation that had as its object the determination of what rights of way existed then failed to achieve that result, even if that did have the effect of extinguishing undoubted rights of way. 
26. My decision in this case does not ultimately turn on this issue, and it may be that in another case a more detailed examination of the origins of the 1890 Act is required. For present purposes I am content to adopt the appellant’s preferred interpretation of the 1890 Act as it applies to the application route, which is to say that as of 4 July 1890 no public right of way existed over it.
Post-1890 use of the route
27. Ordnance Survey (‘OS’) maps of the area suggest some resumption of the route by the early C20th, with double-pecked lines depicted on the northern part of it on the 1924 OS map. It is not identified as a separate feature in the 1910 Finance Act documents. A photograph of ‘Ermine Street’ taken in 1930 shows a clear route, although it is not clear exactly where this was taken. The Ministry of Food farm survey offers no particular assistance. 
28. Sales particulars of the estate in 1946 indicate the application route as part of the land for sale, in distinction to carriageway routes which were excluded. This is unsurprising because although relatively extensive rights are recorded against the route, as a Restricted Byway, they are not of the same ilk as carriageways maintainable at the public’s expense. Other routes now shown on the Definitive Map are not depicted on the sales particulars of 1946.
29. Correspondence from the East Hertfordshire Footpaths Society has produced some historic walking guides from 1911 and from 1948 referring to use of the route. Subsequently, in the early 1950s, the route was recorded on the DMS as a Restricted Byway, apparently without adverse comment.
Effects of the settlement trusts
30. Sale Conditions 9 and 10 of the 1946 sales particulars are clear that the land (including Lot 10, concerning the application route) was then held by the probate Trustees and sold under statutory powers conferred by the Settled Land Act of 1925. The occupier of the route at the time of the 1910 Finance Act documents was noted to be a tenant for life. There is some discussion by the parties to this appeal whether or not a tenant for life would have had capacity to have dedicated any public right of way, contrary to the general rule that the beneficiaries of settlement trusts would have no such capacity.
31. I have not had sight of the settlement deeds but it appears a fair inference from the recitals to the 1890 Act that the trust instruments are unlikely to have conferred any express power on the beneficiaries to create rights of way. I accept the appellant’s point that the 1890 Act is itself strong evidence of a lack of intention to dedicate the route as a right of way at that point, but it is evidence only of the trustees’ intentions and not those of the tenant. The tenant had evidently changed by the 1910 Finance Act documents, being a person not named in the recitals to the 1890 Act.  
32. By 1910 it appeared that the land was occupied by a tenant for life. Such persons have been able to dispose of easements over land since at the latest the Settled Land Act of 1882, although subject to considerable restrictions before the subsequent consolidating statute of 1925. There is no evidence before me to suggest that the tenant for life was not in a position to dedicate a right of way in the two decades before the land was sold. The evidence from the East Hertfordshire Footpaths Society suggests that the route was in use again by 1911, thus putting the tenant (or the trustees) in a position to object. 
Events between 1946 and the First DMS
33. The land was sold in 1946 to the County Council, and freed of any settlement trusts upon which it was previously held. In 1953, the parish council and the rural district council agreed that the route should be included on the draft DMS as a ‘CRB’ (carriage road used mainly as a bridleway). They were aware of the 1890 Act. The parish council were satisfied, in 1953, that they would be able to provide evidence of uninterrupted public use for upwards of 20 years for all the paths described in the schedule, including this one. For the avoidance of doubt, I agree with the Council’s analysis of the particular version of the schedule to which the parish council were likely to have referred, which is to say that reference was included to the application route. 
34. Thus there was a period of some seven years between the County Council acquiring the land and the relevant date of the First DMS. During that period, the parish council of the time were prepared to provide evidence of public use of the route. That is supported by the contemporaneous evidence of the walking guides, including from 1948, produced by the East Hertfordshire Footpaths Society. 
35. Whilst there is no evidence that the ‘settled land’ question was brought to the attention of the surveying authority in the early 1950s, there is also no evidence of them having discounted the existence of the right of way on the alternative basis of it having been dedicated and accepted by the public in the period since the land was sold and the settlement trusts no longer applied. As the Council point out, there is no evidence that the post-war landowner, the County Council, did not acquiesce in the public’s use of the route. That the same body corporate was responsible for compiling the DMS is compelling evidence of the dedication of the route, with such dedication clearly accepted by the public given the contemporaneous evidence of user and the lack of any objection by the landowning highway authority to its inclusion on the DMS. Although the post-1890 evidence of user is largely by pedestrians, I note the points raised by the BHS and Patchetts Green Bridleways Trust concerning the effects of Part II of the Countryside and Rights of Way Act 2000. In any event a ‘downgrading’ of the route, rather than its deletion, is not the outcome contended for by the appellant. 
Conclusion
36. I accept the appellant’s contentions as to the effects of the 1890 Act. However, I find no sufficient evidence either way on the question of the settled land and its consequences for any capacity to dedicate the way. Having regard to the ownership of the land after 1946, I do not find there to be cogent evidence of sufficient substance to displace the presumption that the route was dedicated and accepted as a restricted byway by the time of the First DMS, and that the DMS is correct. 
37. Having regard to these and to all the other matters raised in the written representations, I conclude that the appeal should be dismissed.
Formal Decision
38. I dismiss the appeal.
Laura Renaudon
INSPECTOR
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