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	Appeal Decision
On Papers on file.

	by John Dowsett MA DipURP DipUD MRTPI

	an Inspector on direction of the Secretary of State for Environment, Food, and Rural Affairs

	Decision date: 02 March 2026



Appeal Ref: ROW/3344277
Upgrading to a restricted byway of a footpath, Uckfield/Framfield parishes
· The appeal is made under Section 53(5) and paragraph 4(1) of Schedule 14 to the Wildlife and Countryside Act 1981 (the 1981 Act) against the decision of East Sussex County Council not to make an Order under Section 53(2) of that Act. 
· The application was made on 26 March 2018 and was refused by East Sussex County Council on 
30 April 2024. 
· The Appellant, Christopher Smith on behalf of the Open Spaces Society, claims that the Definitive Map and Statement should be modified by upgrading two existing Public Footpaths, Uckfield 37 and Framfield 62, to Restricted Byways.  
Summary of decision: The appeal is allowed.
	[bookmark: bmk_Decisions][bookmark: bmk_Conditions]


Preliminary Matters
I have been directed by the Secretary of State for Environment, Food, and Rural Affairs to determine this appeal under Section 53(5) and Paragraph 4(1) of Schedule 14 of the 1981 Act.
I have not visited the site, but I am satisfied that I can make my decision without the need to do so.
The application sought to have the claimed route, which is currently recorded as a public footpath (Footpath 37 in Uckfield Parish and Footpath 62 in Framfield Parish) recorded as a Restricted Byway.  The submitted map showing the claimed route is included as an appendix to this decision for ease of reference.  The claimed route runs south east from the end of the adopted highway on Hempstead Lane, Point A on the map, to the level crossing over the railway line, Point B on the map.  From Point B, the claimed route then crosses the railway line and runs east  south east to the edge of Hempstead Wood before turning south east to join Spurlings Lane at Point C on the map.
Main Issues
Section 53(2) of the 1981 Act requires a surveying authority to make orders to modify its definitive map and statement in consequence of certain events specified in Section 53(3).  Where it is proposed that an existing way should be upgraded from a footpath to a higher status, Section 53(3)(c)(ii) of the 1981 Act specifies that an Order should be made following the discovery of evidence which, when considered with all other relevant evidence, shows that “a highway shown in the map and statement as a highway of a particular description ought to be there shown as a highway of a different description”.  The evidential test to be applied is the balance of probabilities. 
The evidence in this case is wholly documentary evidence.  In these circumstances, it is necessary to consider whether it can be inferred from the documentary evidence that there has been a dedication of a right of way at common law.
Reasons
It is not in dispute that the route has existed for many years and that public rights to pass and repass on foot are recorded over the entire length of the claimed route.  The question is, consequently, whether any higher rights exist.
The application included extracts from several historical maps all of which depict the entirety of the route.  The Gardner and Gream Map from 1795, the Greenwood and Greenwood 1825 Map of Sussex, Mudges Map of 1873 (but based on an 1813 survey), and the 1 inch to the mile Ordnance Survey map from the early nineteenth century all show the claimed route as part of a through route.  It is also depicted in a similar manner to other roads on the maps which later became public roads.  The appellant suggests that as very few private roads are shown on the maps this indicates that they were public routes. 
Historical map evidence cannot be relied on as demonstrative of any public rights.  Early editions of the OS maps include a disclaimer that the representation on the map of a road, track or footpath is not evidence of a right of way.  With the exception of the Greenwood and Greenwood Map, the map keys have not been provided with the map extracts.  The key for the Greenwood and Greenwood Map indicates that it shows two types of roads, Turnpike Roads and Cross Roads.  A “cross road” at the time of this map is generally understood to be a road linking two main roads and, consequently, may well have public rights to use it, although this is not automatically the case.  The extent of those rights is less clear from the maps and must be derived from other evidence, although it would not be unreasonable to suggest that this may include horse drawn conveyances, pack animals, and carts or waggons utilising horses or other draught animals.  
An extract from the First Edition 25 inch to the mile Ordnance Survey map published in 1875 and the associated Book of Reference has also been submitted.  The extract from the Ordnance Survey map shows the claimed route as part of two land parcels, independent of the surrounding fields, separated by the railway line.  The depiction of the claimed route is similar to other roads in the area and is depicted in a different manner from tracks or paths within the adjacent wooded area which are shown by double pecked lines.  The Book of Reference records these land parcels as a road.  This does not provide any additional evidence in respect of any highway rights but does indicate that at that time the claimed route had the characteristics of a road.  It is, however, pointed out by the Council that at the southern end of the claimed route there is an Ordnance Survey benchmark shown, and that a solid line transects the route at this point.  Benchmarks were located on permanent and robust features, such as gate posts, walls, or bridges, and a solid line generally represents a gate, wall or fence across a route.  It is possible for gates to exist on roads or public highways where fences have been erected on land crossed by the highway to, for example, contain livestock or exclude animals from the land.  However, unless there is clear evidence that the route has been dedicated as a highway, the presence of gates across a route tends to weigh against there being public vehicular rights.
A further extract has been provided from the Second Edition 25 inch to the mile Ordnance Survey map which shows the part of the claimed route in a similar manner to other roads that are public roads today.  Whilst this may be the case, an extract of the same map provided by the Council, showing the whole of the claimed route shows a solid line across the route at the south end roughly corresponding with Point C on the appellant’s map.  This is the same situation as set out above, representing some form of wall, fence, or gate across the lane.  This provides little further evidence of the status of the route.
An extract from Bartholomew’s half inch to the mile map from 1919 – 1926 shows the claimed route in a similar manner to other minor roads in the area.  Similarly to the Ordnance Survey, on whose maps they were based, Bartholomew maps carried a disclaimer that “The representation of a road or footpath is no evidence of a right of way.”  Consequently, this is of little further assistance beyond establishing the continued existence of a route with the appearance of a road.
An extract from the 1:25000 Ordnance Survey Map series from 1937-61 has been provided.  This again shows the claimed route in a similar manner to other minor roads.  Although not included in the appellant’s evidence, the Council advises that the key for this map shows the claimed route as a poor or unmetalled road.   Other pieces of map and documentary evidence are addressed below.
Beyond these historic maps, evidence has also been provided from other sources, including the Framfield Tithe Map and surveys for three railway projects dating from the mid nineteenth century which intersect the claimed route,  once of which was for the project that was eventually built, and from the map produced under the terms of the Finance Act 1910.
The claimed route is shown on the Tithe Map.  From the submitted extract, the claimed route is not included within any apportionment.  Roads were typically excluded from land subject to tithes, although the process does not specifically address rights of way.  The Council agrees that the representation on the Tithe Map is compatible with highway status.  
Extracts from the survey plans and books of reference for three railway projects have been provided.  Due to the potential implications of errors, such railway surveys are generally regarded to be accurate evidence of the status of routes crossing the proposed line of the railway.  The books of reference for these surveys describe the claimed route in various ways as an “Occupation Road and public bridleway”; “Bridle, Foot and occupation road”; and “Occupation Road, Bridle Road and Footpath”.  An occupation road is normally a private road laid out for the benefit of the owners of land or properties adjoining it, although it is clear that the railway planners/surveyors believed that there were public bridleway rights.  A private occupation road can coincide with lower public rights.
These records are good evidence of the status of the route at the time the surveys were carried out.  The Council accepts that at the time of the surveys that there were bridleway rights over the claimed route.  
On the map produced in connection with the Finance Act 1910, the appellant states that the claimed route is shown as an uncoloured or “white road” which is excluded from any hereditament.  Vehicular highways were generally excluded from valuations under the 1910 Act as they were not developable.
Although the Council agree that the claimed route is shown as a white road, the quality of the reproduction of the extract from the Finance Act Map is not high.  On the copy that I have been provided with it is not at all clear whether the claimed route is uncoloured or not, as it appears to be a pale pink colour.  This colour continues onto Sandy Lane and Spurlings Lane and the land parcels to the south of these roads.  The resolution of the map is such that it cannot be conclusively said that this is an uncoloured area.  From this Map extract, the claimed route has the appearance of being part of the land parcel in the south east corner of the map as it is coloured the same.  Extracts from the associated Field book and Valuation Book have not been provided and, consequently, this remains unclear.  
The evidence includes an extract from the minutes of the highways sub-committee of Uckfield Rural District Council from March 1926 (at that time the District Council were the Highway Authority).  This refers to correspondence between the occupier of Hempstead Farm and the District Council wherein the farmer is seeking the District Council to repair the “bridle road from the railway gates running towards Framfield”.  It is common ground between the parties that this refers to the claimed route.  Whilst the District Council declined to do so, referring the farmer to his landlord, it is clear from the correspondence that the farmer through who’s farm the claimed route ran, and who can reasonably be assumed to be very familiar with it, believed that the route was a public bridleway.  The correspondence refers to its use by a good many people “also some riding horses” which does speak to the route potentially having bridleway status.  However, the recommendation of the District Council that the responsibility for maintenance lies with the landlord is also suggestive of the route being an occupation road, as identified by the railway surveys, rather than a public carriageway.
An extract has been provided from the survey for the production of the first Definitive Map when the route was claimed as a right of way by the Parish.  Whilst this resolution of the image is low, resulting in reduced legibility, the survey form appears to record that the owner of the land admits that the path is a public right of way.  It also records that two swing gates are present which are likely those at the level crossing.  The survey form does not record anything in respect of what level of rights are admitted.  An extract was also submitted from the subsequent survey by walkers which notes the route as a “grassy track; level foot-crossing over railway, then cart track.”  The description of the route is “Hempsted (sic) Mill across railway South Eastward”.  This suggests that at this time the route did not have the appearance of a public road but would be consistent with agricultural access, or potentially a bridleway.  The reference to a “cart track” would be consistent with the description of the route as an occupation road in the railway surveys.  
Evidence has been provided by the Council in respect of an investigation arising from a claim submitted by the owner of Hempstead Farm in 1960 that the Hempstead Lane and another Lane which links to it, Brown’s Lane, were maintainable at the public expense.  This includes correspondence from a then serving County Councillor, who’s family had previously leased Hempstead Mill which indicates that in the past they and other landowners had been responsible for the maintenance and repair of Hempstead Lane.  This correspondence also indicates that the gates of the level crossing were kept locked with keys only held by the railway operator and the occupier of Hempstead Farm, with the latter not permitted to lend the keys to others.  This latter point is verified by correspondence from the rail operator who also confirms that not only were the railway company required to acquire the land for the level crossing, but also that agreements had been made between the then District Council and the Railway Company and the Transport Commission to lay pipes under the level crossing.  This would not be required if the road was public.  In addition, had the road been a public carriageway, the Railway Clauses Consolidation Act 1845, required that a manned level crossing be provided.  There is nothing to suggest that the crossing was manned and the evidence to the effect that the crossing gates were kept locked speaks to the route not being a public road.  Other correspondence provided by the Council from prior occupiers of Hempstead Farm and the agent for Buxted Park Estate also indicates that repair of the lane was undertaken by owners and occupiers of the surrounding land.
Although the matter was being pursued in the quarter sessions court, this action was ultimately withdrawn following an agreement being reached between the claimant and the Highway Authority.  The submitted documentary evidence sets out that the settlement was that the frontagers would abandon their claim and acknowledge that no part of Hempstead or Brown’s Lane were maintainable at the public expense and would “dedicate Hempstead Lane and the length of Brown’s Lane leading to Hempstead Farm as a public highway for all purposes”.  This dedication does not include the claimed route.  The document does, however, note that there are public footpath rights and that there may be public bridleway rights over the lanes.  In return the County Council would repair the road and thereafter maintain it.  It would appear that the names of the two lanes may have been transposed in this document as most of the other evidence indicates that Brown’s Lane does not connect with Hempstead Farm.
The full terms of the actual agreement are not included in the evidence, nor is there anything that would indicate why the extent of the dedication ceased at the access of Hempstead Farm.  Nonetheless, this settlement does strongly suggest that insufficient evidence was adduced to demonstrate that they were public roads but that there was some indication of public rights or sufficient use by the public on parts of the lanes to warrant adoption by the Highway Authority.  It also suggests an acceptance that what is now the claimed route was part of a private occupation road as identified in the nineteenth century railway surveys as it was excluded from the dedication.               
[bookmark: _Hlk219483190]The Council suggest that the historic bridleway rights were extinguished under the terms of the National Parks and Access to the Countryside Act 1949 when the claimed route was recorded with footpath status.  No evidence has been adduced which would indicate that a formal order was made extinguishing bridleway rights.  Any vehicular rights for mechanically propelled vehicles that may have existed would, however, have been extinguished as a result of the operation of Section 67 of the Natural Environment and Rural Communities Act 2006.  
The Council accepts that it was most likely aware of these historic bridleway rights at the time of the preparation of the first definitive map and its subsequent review, but states that it is not aware why these were not acted on.  The Council effectively rely on the presumption of regularity to argue that at the time it must have concluded on the evidence that it considered that only footpath rights existed.  
The presumption of regularity is a presumption that actions will have been carried out lawfully, and that statutory procedures will have been followed.  However, the presumption of regularity is not a presumption that whoever carried out the procedures will have had knowledge of all the relevant facts, or that they will have necessarily come to the correct conclusion.  Moreover, in its appeal statement the Council accepts that there is no evidence available which directly shows the prior consideration of the bridleway rights over the appeal route during the preparation of the definitive map and the review of the definitive map, and that the totality of the evidence now presented supports bridleway rights on the claimed route. 
Although the Council then goes on to argue that the individuals involved must have been aware of these rights, this does not preclude reconsideration of the status of the route in the light of newly discovered evidence.  In the present case, new evidence in the form of the 1910 Finance Act Map and the minutes from a meeting of the Uckfield Rural District Highway sub-committee on 8 March 1926 has been provided which was not previously considered. 
I have noted that the land over which the claimed route runs is not registered with the Land Registry.  Whilst this can indicate that the land in question may be highway land, this is not necessarily always the case.  Whilst the adjoining land parcels may have changed hands since compulsory registration came into force in this area, there has been no comprehensive research into the landownership history in the area as part of the application/appeal that may explain how the adjoining land parcels relate to the land over which the claimed route runs.  
Other matters
I have noted the representations that have been made in respect of the application and the appeal.  The majority of these relate to the potential for disturbance from additional users, misuse of the route by motorcyclists, and safety at the level crossing.  These are not matters that can be taken into account in the consideration of whether the claimed rights subsist over the route.  The route is currently a right of way and bridleway rights are accepted as being in existence prior to the construction of the railway line.    
[bookmark: bmk_Conclusions]Conclusion
It is not in dispute that the claimed route is one of long standing and that public rights on foot currently exist over it.  The historic map evidence does not shed any particular light on the status of the route or what rights existed over it at the time these maps were produced.  Whilst the route may be depicted in a similar manner to other minor roads in the area that have subsequently become public roads, this is only circumstantial evidence that they were of similar status.  
The Tithe Map could be indicative of highway status.  Notwithstanding that the parties agree the route is shown as a white road on the Finance Act Map which, would not be taxable and therefore potentially a highway, from the evidence that I have seen it is not clear that this is the case.  This may be due to the quality of the reproduction, however, I have to consider the evidence that is provided to me.
The surveys carried out for various railway projects are consistent in identifying the claimed route as an occupation road with public bridleway and footpath rights.  Such surveys are generally considered to be good evidence of the status of the route at that time.  The use of the term occupation road points more towards the route being a private road with limited public rights to use it.  
Investigations were carried out in the 1960’s into a claim that a longer route, which incorporated the claimed route, was maintainable at the public expense.  Whilst this claim was ultimately dropped following an agreement between the Council and the frontagers, the evidence indicates that it was accepted at that time the roads in question were not publicly maintainable, but it was subsequently agreed that part of the roads in question would be repaired and then adopted by the Highway Authority.  The claimed route was, however, excluded from this agreement. 
A privately maintained road can, nonetheless, have highway rights.  Public footpath rights were accepted, and it was considered likely by the parties that bridleway rights also existed.  However, evidence from the railway operators and others that the gates to the level crossing were kept locked and the fact that the crossing was not manned, strongly suggests that vehicular access was limited to the occupier of Hempstead Farm, who was provided with a key.  In the event that public vehicular rights had previously existed, these would have been subsequently extinguished insofar as mechanically propelled (motorised) vehicles were concerned with the coming into effect of the Natural Environment and Rural Communities Act 2006.  
The Council accept that the totality of the evidence supports there being bridleway rights over the claimed route.  Although the appellant argues that there are higher rights for non-mechanically propelled vehicles, taking the evidence as a whole; the description in the railway surveys, the locked gates at the level crossing and the statements that private individuals maintained the route, does not point to the route having been a public carriageway.  As this application relates to a footpath, it is necessary for the evidence to show that on the balance of probability that the claimed rights subsist. 
Whilst the application sought to have the route recorded as a restricted byway, the submitted evidence does not, on the balance of probability, make out the case for this.  Nevertheless, the totality of the evidence does indicate that bridleway rights exist, and the Council accept that the evidence bears this out.  In these circumstances, although the overall case for the claimed status does not succeed, the reasonable approach is that the appeal should be allowed insofar as it is supported by the evidence.  This shows that on the balance of probability, bridleway rights should be recorded. 
Formal Decision
The appeal is allowed.
In accordance with paragraph 4 (2) of Schedule 14 to the 1981 Act, East Sussex County Council is directed to make an order under section 53 (2) and Schedule 15 of the 1981 Act within three months of the date of this decision to modify the definitive map and statement to record the route proposed in the application dated 13 April 2018, and shown on the plan appended to this decision, as a public bridleway.
This decision is made without prejudice to any decisions that may be given by the Secretary of State in accordance with their powers under Schedule 15 of the 1981 Act.
John Dowsett 
INSPECTOR
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