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	Decision date: 03 February 2026



	Order Ref: ROW/3355182

	

		The Order is made under Section 53(2)(b) of the Wildlife and Countryside Act 1981 (‘the 1981 Act’) and is known as the Cornwall Council (Addition of a footpath at Laflouder Lane in the Parish of Mullion) Modification Order 2024.

	The Order is dated 16 July 2024 and proposes to modify the Definitive Map and Statement (‘DMS’) for the area by adding a footpath.

	Three representations had been made but there were no objections outstanding when the Cornwall Council (‘the Council’) submitted the Order to the Secretary of State for Environment, Food and Rural Affairs for confirmation.

	Summary of Decision: The Order is confirmed.
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Preliminary Matters
1. Although there are no objections to the Order, the Council made the Order only upon the direction by the Secretary of State to do so. After receiving representations, they have submitted the Order for confirmation and have themselves taken a neutral stance in the proceedings. 
2. I have determined the case on the papers without the need to visit the site.
The Main Issues
3. Section 31 of the Highways Act 1980 (‘the 1980 Act’) provides that where a way over land has been actually enjoyed by the public as of right and without interruption for a full period of 20 years, the way is to be deemed to have been dedicated as a highway, in the absence of sufficient evidence of there having been no intention to dedicate it during that period (‘the criteria’). An exception applies where the way is of such character that no presumption of dedication could arise, but it is not suggested that that is of any relevance here. The relevant 20 year period is to be calculated retrospectively from when the use of the way was brought into question (which may be the date of any application to record it on the DMS).
4. The section is enacted without prejudice to any inference of public rights of way that might arise at common law. Common law requires me to consider whether the use of the path and the actions of the landowner have been of such a nature that the dedication of the path by the landowner can be inferred. Whilst any person purporting to dedicate a right of way must have had the capacity to so dedicate it, there is no suggestion that this could not have been the case here. In assessing the question of a common law dedication, 20 years’ use of the way by the public need not (necessarily) be demonstrated, and the period for consideration is not limited to the period prior to the DMS modification application having been made.
5. Thus the main question arising in the case is whether the Order route has been used so as to satisfy the criteria of section 31 of the 1980 Act, or alternatively that a common law dedication has taken place. The relevant standard of proof is that of the balance of probabilities, which is to say that I must be satisfied it is more likely than not that the relevant criteria are met. This is known as ‘Test A’, deriving from relevant caselaw including that of R v SSE ex parte Norton & Bagshaw [1994] 68 P&CR 402.
6. In determining that question, section 32 of the 1980 Act provides that I am to take into consideration any map, plan or history of the locality or other relevant document, giving those documents such weight as is justified by the circumstances. 
7. A copy of the Order Map is appended to this decision for ease of reference.
Reasons
8. The previous Inspector who directed the Council to make the Order (under reference ROW/3319177) noted that the documentary evidence showed that the route did not appear on maps in any form until the Ordnance Survey (‘OS’) map of 1961; and thus the historic documentary evidence was of little assistance. I note that the showing of the route on OS maps has followed the post-war construction of ‘Tressider’, the westernmost dwelling to the north of the route. The route evidently constitutes a private access road to that dwelling. It connects with walked paths on the National Trust land to the west, on the cliffside.
9. The application was made on 2 December 2004. Thus the relevant 20 year period for consideration under the section 31 provisions is between 1984 and 2004. The application was concerned not only with recording the current Order route on the DMS but it also sought to remove a nearby path to the south from the DMS. To that extent, the application was unsuccessful, and the southern path remains on the DMS. A number of ‘user evidence forms’ were obtained, and these were mainly concerned with the presence or absence of the southern route. Little reference was made to the use of the existing Order route by those who filled in the forms.
10. Nonetheless a number of users did advert to the use of the Order route. To refer to those users by the number given to their forms, user no. 10 stated that his recollection dated back to 1960, and in the intervening years he had not known the path to run other than the existing course, i.e. north of the Polbream boundary wall. I take this to be a description of the Order route. User no. 11 referred to walking along the coastal path from Mullion, at least 300 times a year. Her annotated plan showed the Order route as being the route she had ‘always used’, with her use beginning in 1974. User no. 8 stated that the ‘southern’ route ‘does not exist’ and that to her knowledge it [the route] has always run north of the boundary wall of Polbream. Her plan was annotated to say that this (the Order route) was the footway that she had always walked, although she did not give her dates of user. 
11. User no. 8, who again gave no dates of user, stated that to his knowledge the route had always run north of the boundary wall of Polbream. Although giving no specific dates of user, he was then 57 years old and had lived in Mullion all his life. He had never known a path in any other position than the one he had walked over, which was north of the boundary wall of Polbream. His plan was annotated to that effect.
12. User no. 3, then a 64 year old, stated that to his knowledge the route had always run north of the boundary wall of Polbream. No. 1 stated that the path from Laflouder Lane to the cliff path outside Polbream boundary has always been where it is now, not down Polbream Drive.
13. A letter from the occupier of Tressider of 1 September 2002 stated that she had lived at the property since 1956. During that time, access to the beach and coastal path was established either along Coroner’s Lane and across Polbream land to the beach; or to the end of Laflouder Lane onto National Trust land, and pathway, to the Coastal Footpath, which then crosses Polbream land adjacent to the cliffs, and Polbream Point. 
14. Correspondence of 2005 from the Ramblers’ Association’s local Rights of Way Officer, in appearing to refer to the application map, stated that she knew the path intimately and had walked it practically daily since moving to the area. She stated that the path walked over the previous 26 years was the Order route, and that she had seen many walkers, both local and visitors, using the path. 
15. The previous Inspector on considering this information directed the Council to make the present Order.
16. Since that Order was made, there have been no further user evidence forms, but there has been some correspondence from adjoining neighbours. The occupiers of Polbream, to the south, are supportive of the Order, “reflecting as it does daily usage of route A-B by tens of people in the locality”. The present occupiers of Tressider also support the proposed modification. As far as they are aware, since coming to Mullion nearly 20 years ago, the path has been used by the public as a footpath and is designated as such by the Ordnance Survey. The West Cornwall Footpath Preservation Society note that the route is extant on the ground and also way marked. 
17. The presence of a route on an OS map is not determinative of what, if any public rights exist over it. There is little first-hand evidence of people saying that they personally used the route without let or hindrance. However, both adjoining occupiers of the route have witnessed the use of the route as a footpath. This is mainly after the 20 year period for consideration under section 31, but is relevant to the assessment under common law. 
18. Those users filling in user evidence forms around 20 years ago evidently thought that the Order route was the ‘proper’ route, and it is not obvious why they would have said so if they did not think it was used, or use it themselves. The route lies in a coastal area attracting walkers and, given what is said about there having been a ‘private’ sign at the end of the Polbream driveway, yet with no obvious restriction on the alternative Order route, it can readily be inferred that the route has in fact been used extensively by the public. There is no suggestion that any such use of the route on foot has been by force, in secret or with permission. 
19. The apparent continuation of the use of the route by the public in the years since the application was made, as is indicated by the correspondence from the adjoining occupiers and the Footpath Preservation Society, is not directly relevant to establishing whether the use over the 20 years to 2004 had been as of right, for the purpose of the section 31 statutory test. However, the lack of objection to the Order, or of any contention as to the public’s use arising from the 2004 application, or of any apparent objection to the use or to the waymarking of it in the period since that application was made, does give rise to a strong inference of the landowner’s acquiescence in the use. 
20. Although the actual evidence of users during the relevant 20 year period is fairly scant, the surrounding circumstances including the location of the route and its point of access onto the National Trust land on the southwest Cornish coastal cliffside lead me to infer that the route probably was used by the public as of right during the relevant period to 2004, when considering the provisions of section 31. 
21. Whether or not that statutory test is satisfied, however, I am wholly satisfied that a dedication at common law may now be properly inferred from all the evidence including that post-dating the 2004 modification application. There is no evidence to the contrary, and what actual evidence there is supports such a conclusion. For these reasons I find that ‘Test A’, is made out, and that the Order should be confirmed.
Conclusion
22. I conclude that the requirements for confirming the Order are satisfied. 
Formal Decision
23. I confirm the Order.
Laura Renaudon 
INSPECTOR
THE ORDER MAP
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