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	Order Decision
Site visit made on 7 January 2026

	by D M Young JP BSc (Hons) MPlan MRTPI MIHE

	an Inspector appointed by the Secretary of State for Environment, Food and Rural Affairs

	Decision date: 04 February 2026



	Order Ref: ROW/3349028

	· This Order is made under Section 53 (2) of the Wildlife and Countryside Act 1981 (the 1981 Act) and is known as the Lancashire County Council Restricted Byway from Clerk Hill Road to Moor Lane, Wiswell, Ribble Valley) definitive map modification order 2017.

	· The Order is dated 4 October 2017 and proposes to modify the Definitive Map and Statement for the area by adding a Restricted Byway as shown in the Order plan and described in the Order Schedule.

	· There were three objections outstanding when the Order was submitted to the Secretary of State. 

	Summary of Decision: The Order is Confirmed.



	[bookmark: bmk_Decisions][bookmark: bmk_Conditions]


Preliminary Matters
An application was made by V H Stanworth and others in May 2015 to add a restricted byway to the Definitive Map and Statement (DMS). The application was based on documentary and user evidence. Following investigation by Lancashire County Council (the Order Making Authority (OMA)), a report was considered by its Regulatory Committee on 16 November 2016 (Document 22 to the OMA’s submission bundle). As a result, it was resolved that there was a reasonable allegation of the route having historic carriageway rights. The Order was subsequently made on 4 October 2017.
Three objections were made by; 1) Mr & Mrs Fielden of Manor House Farm, Moor Lane, 2) Mr John Jackson of Bramley Farm House, Clerk Hill Road and 3) The Byways & Bridleways Trust. 
The land crossed by the Order route comes under the ownership of Bramley Farm House, The Old Barn and Manor House Farm, Wiswell. The section between points J-K is unregistered.
The Order Route and Background 
The Order route commences at a point on the parish boundary on Clerk Hill Lane (also recorded as Bridleway 21 Sabden) and annotated as point A on the Order plan at Appendix A. It crosses a tarmac area heading in a north-westerly direction to a wooden gate at point B. It then continues in a north-westerly direction along a stone surfaced track bounded to the west by a stone wall and fenced from the adjacent field to the east. At point C the route turns to follow the stone surfaced track in a more north-easterly direction whilst the route of Footpath 23 Wiswell continues steeply uphill remaining adjacent to the stone wall. 
The Order route then follows the clearly defined track uphill through the now disused quarry through a series of bends and passing through point D (where it crosses the route of Footpath 23) and continuing uphill to point E where it is joined by Footpath 11. From point E it continues along a well-defined track in a generally westerly direction to a gate at point F where it is joined by Footpath 23 east of the gateway and Footpath 9 west of the gateway. From point F the route continues in a generally west-south-westerly direction in a straight line to the north of a stone wall behind which there is a substantial area of woodland. 
The surface of the route has grassed over but is quite firm and there appears to be a hard surface underneath. The route is fenced off from the rough pasture north of it to a width of between 4 and 5 metres until close to point G when the fencing on the north side of the route ends and at point G the route is crossed by a wooden field gate. Beyond the gate at point G the route continues in a straight line, following the stone wall. At point H the route turns to continue in a generally north-westerly direction and passes between the remains of an old quarry and the wall and gradually descends downhill towards point I where it is joined by Footpath 8 which follows the Order route to pass through a metal gate at point J. Beyond point J the route is roughly tarmacked as it continues a short distance to the unmarked junction with Moor Lane at point K. The total length of the route is 1.14 kilometres.
Two earlier applications to add the Order route to the DMS were submitted in 1985. The first application was to add the current Order route as a public bridleway. The second application was for the addition of a public footpath through the former Wiswell Moor Quarry between points C-D-F. The OMA's then Public Rights of Way Sub-committee resolved not to accept the first application on the grounds that the route was already recorded as a highway on the List of Streets (LoS) as Unclassified County Road 4/84. The second application was accepted, and a public footpath (Footpath 23 Wiswell) was subsequently recorded on the DMS. Use of Footpath 23 is however reliant on access along the Order route. 
Sometime between 1987 and 2006, for reasons which the OMA has been unable to establish, the Order route disappeared from the LoS. There is no credible information before me to suggest this was a deliberate act on the OMA’s part. As a result of the route’s removal from the LoS, the current application was made in 2015.
Main Issues
The Order has been made under section 53(2)(b) of the 1981 Act in consequence of an event specified in section 53(3)(c)(i). This requires me to consider if, on the balance of probabilities, the evidence shows a restricted byway subsists along the Order route. This is a higher standard of proof than the reasonably alleged to subsist test to determine if an Order should be made. The burden of proof lies with the claimant.
In making the Order, the OMA relies on both documentary and user evidence. With regard to the latter, statutory dedication of the way under section 31 of the Highways Act 1980 which provides that where a way, other than a way of such a character that use of it could not give rise at common law to any presumption of dedication, has been actually enjoyed by the public, ‘as of right’ and without interruption, for a period of twenty years, the way is deemed to have been dedicated as a highway unless there is sufficient evidence that the landowner demonstrated a lack of intention during this period to dedicate the route. ‘As of right’ means without force, secrecy and permission. The 20-year period applies retrospectively from the date on which the right of the route was brought into question. 
In relation to documentary evidence, section 32 of the Highways Act 1980 requires a court or tribunal to take into consideration any map, plan or history of the locality, or other relevant document, which is tendered in evidence, giving it such weight as appropriate, before determining whether a way has been dedicated as a highway. 
In addition to considering the user evidence with regard to the provisions of section 31 of the 1980 Act, I am also required to consider whether dedication of the claimed routes has taken place at common law. The evidential test to be applied, at common law or under the statutory provisions, is the civil standard of proof; that is, the balance of probabilities.
Reasons
Documentary Evidence
The OMA sets out the relevant documentary evidence in its Committee Report (pdf pages 4-48). The salient evidence is set out below. 
The 1780 Inclosure Award for Wiswell Moor describes various roads and ways which cross the land to be inclosed. The second route described as a 'Private Carriage Road' is recorded as being 25 feet wide (excluding ditches) and being for the use of the respective occupiers leading from the village of Wiswell by the west side of the allotments numbered 6 and 7 to the west corner of allotment 5 and then eastwards by the south east side of allotment 7 as far as the north fence of allotment 5 and from there southwards to 'the last mentioned road' and shown on the Inclosure plan by a dotted line. I am satisfied that the road described is consistent with the Order route between points A-J. The accompanying plan depicts a route along the same general alignment as the Order route, albeit the section C-D-E (through the former Wiswell Moor Quarry) is on a different alignment. 
The Order route is shown on the first Ordnance Survey (OS) map surveyed in 1844-46 and published in 1848. There is again a discrepancy between the alignment shown on the map and the Order route between points C-E. Between points E-K the route is shown on the same alignment as the Order route. While the OS map provides strong evidence to the physical existence of most of the Order route in 1848, it is less helpful in establishing whether it carried public as well as private rights. Since 1888, OS maps have carried a disclaimer to the effect that the representation of a track or way on the map was not evidence of the existence of a public right of way.
The 25-inch OS Map published in 1892-93 shows the section of the route between points A-F as passing through the quarry on the same alignment as the Order route with bends at points C and D. The route is braced by double broken lines indicating it was an unenclosed track. There is some evidence that there were gates across the route at a number of points which may have hindered use of the route as a bridleway. Between points J-K the route is shown as part of Moor Lane.
The 1912 25-inch OS map depicts the Order route in the same manner as the 1892-93 map. It is recorded as Footpath 9 Wiswell and annotated as a footpath 'F.P.' on the map. The route is shown in the same way on subsequent editions of OS maps up until 1969. 
The 1910 Finance Act was concerned with assessing various values in relation to land in order that a tax could be levied on the increase in the site value of land between its valuation at 30 April 1909 and generally any sale or other transaction involving the land in question. The Act provided for certain deductions to be made in terms of the value of the land. Information regarding landownership is contained in the valuation book entries provided. The land crossed by the route between point A and point J is all in the same ownership (JR Reddich–Trustee of S Longworth deceased) but is tenanted by three separate people/companies which is likely to explain why it was split into three different plots.
The land between points A-F is included in plot 583. The Field Book entry for that plot of land describes the plot as a stone quarry with rough grazing. A £10 deduction is listed with regards to public rights of way or user. Between points F-G, the route is included within plot number 439 which is described as Sheep Coates Farm and buildings. Under the entry 'Charges, Easements and Restrictions affecting fee simple' it is written that Moor Lane is repaired by the local authority. A deduction of £15 is listed for footpaths and a deduction of £10 is suggested for the highway through pasture which is also recorded as being maintained by the local authority. The total deduction for public rights of way or user for the plot is recorded as being £25. Between points A-B the route is included within plot 583. Although the same owner as plot 439, the land is recorded as being let to the quarry and therefore not included in the valuation. 
Between points H-J, the route is included in plot 438 described as 'Manor House' – 'buildings and land'. Under the section titled 'Charges, easements and restrictions affecting market value' it is stated that there is a wide footpath through the meadow, one through the pasture and a highway – which is not fenced off – passes through the far pasture on the east and is repairable by the local authority. A £30 deduction is listed for public rights of way or user. Between points J-K the route is excluded from the numbered plots and appears to form part of Moor Lane.
The Finance Act records set out above provides good evidence that public rights existed along the Order route. The evidence is less clear in relation to carriageway rights given the inconsistent use of the terms; ‘highway’ and ‘footpath’. Nonetheless there are references to a ‘highway’ through plots 438 and 439 which is recorded as being repaired by the local authority. In my view this provides good evidence of higher rights than a bridleway along a significant portion of the Order route. 
The Order route is shown on the 1929 handover map which the purpose of which was to show public highways when the responsibility for them passed from district and borough councils to the County Council. A right of way marked on a handover map is good but not conclusive evidence of public rights. The Order route was subsequently included in the OMA’s LoS which shows 'streets' that are maintained at the public's expense.
The Order route was not included in the parish survey pursuant to the 1949 National Parks and Access to Countryside Act. It was also omitted from the draft map published by the County Council in 1953. An objection to its omission was subsequently made by James Leeming on the basis that a public right of way existed along the Order route “namely on foot, or with animals, or vehicles.” It is pertinent that the objector had lived at the farm adjacent to point A as a child and had remained in the local area ever since. In that time the objector had driven cattle over it and Rural District workmen used to keep the route in repair. Following consideration of the objection including consultation with the relevant district and parish councils, the route was not included in the draft DMS on the basis that County Council were satisfied it was an unclassified county road (no. 4/84). For the above reasons the route was not shown on the provisional or final versions of the DMS. 
Conclusions on Documentary Evidence 
The Order route (with the exception of the section C-D-E through the quarry) can be traced back to 1780 when it was created as a private carriageway as part of the inclosure process. OS mapping shows that by the 1890s a route on the same alignment as the Order route existed and has remained unaltered since that time. While the possibility of gates across the route cannot be discounted, the route appears to have been wide enough in the 1890s to accommodate horses and vehicles. Finance Act records from the early 1900s suggest that much of the Order route was considered to be public carriageway at that time.
Of particular weight is the 1929 handover map. This shows the Order route as a publicly maintainable carriageway. A request to include the Order route on the draft DMS in the 1950s was rejected because the route was already an unclassified county road, which was supported by the then landowners. The Order route’s status was again confirmed in the late 1980s when an application was first made to record it as a public bridleway. 
When read as a whole, and while I acknowledge that unclassified county road status is not in itself conclusive of vehicular rights, I am satisfied that the documentary evidence supports the existence of public carriageway rights along the Order route from the late 19th Century through to the 1980s. As a result, the tests for statutory and common law dedication are met. 
User Evidence
When the right to use the way was brought into question
Under section 31 of the Highways Act 1980 which provides that where a way, other than a way of such a character that use of it could not give rise at common law to any presumption of dedication, has been actually enjoyed by the public, ‘as of right’ and without interruption, for a period of twenty years, the way is deemed to have been dedicated as a highway unless there is sufficient evidence that the landowner demonstrated a lack of any intention during this period to dedicate the route. ‘As of right’ means without force, secrecy and permission. The 20-year period applies retrospectively from the date on which the right of the route was brought into question. 
In this case the date of challenge is to be taken from the date of application i.e. 2015. The 20-year period under consideration is therefore 1995 to 2015. 21 user evidence forms were submitted with the application. These suggest the Order route has been used as a bridleway between 1962 and 2014 by a sufficient number of people, varying in frequency. The use was without interruption, force, secrecy or permission. 
The user evidence suggests the public’s use of the Order route was not obstructed by locked gates. Most users recall seeing others using the route on foot and on horseback. The break in use whilst the route was closed during the foot and mouth outbreak in 2001 would not constitute an interruption. 
There has been no cogent challenge to the user evidence which in my view is consistent and demonstrates bridleway rather than carriageway rights along of Order route during the relevant period. There is no evidence to show a lack of intention to dedicate a public right of way over the Order route within the 20-year period.
The Natural Environment and Rural Communities Act 2006
The effects of the Natural Environment and Rural Communities Act 2006 and the omission of the route from the LoS by the relevant date in 2006 are such that rights for public mechanically propelled vehicles (MPVs) have been extinguished. Accordingly, I am satisfied that a restricted byway is the appropriate status for the Order route. The Act also created private vehicular rights for people who would otherwise have relied on the extinguished MPV rights to get to their land. This may be relevant to Mr & Mrs Fielden who own land between points J and G. 
Other Matters
Issues raised by the objectors include the effect the confirmation of the Order would have on access to their land, public safety, the existence of other public routes and future maintenance of the Order route. Whilst I note, and can appreciate some of these concerns, these are not matters which can be taken into consideration under section 53 of the 1981 Act. 
The Byways & Bridleways Trust have suggested that the Order be amended to include Moor Lane north of point K to include the entirety of Footpath 8 Wiswell. However, I concur with the OMA that confirmation of this Order does not prevent or prejudice any future Order that might come forward should there be sufficient evidence of higher rights along this part of Moor Lane. To attempt to resolve this matter at this stage would unnecessarily complicate matters something which would not be in the public interest. 
Conclusions
There is credible evidence in the Applicant’s favour that the Order route had the local reputation as a public carriageway from the late 1890s up until the 1980s when it was erroneously removed from the LoS. The user evidence submitted to the OMA supports the view that the Order route was already a recognised public route which, by the latter half of the 20th Century, was mainly used by the public on foot, horseback and bicycle due to the nature of the terrain. 
The fact that there has been little or no use of the Order route by vehicles in recent times does not preclude the possibility of a restricted byway being added to the DMS bearing in mind the long-established legal principle “once a highway, always a highway”.
On the balance of probabilities, and considering the evidence as a whole, I am satisfied, that the Order route should be recorded on the DMS as a restricted byway. Having regard to these and all other matters raised I conclude that the Order should be confirmed.

Formal Decision
The Order is confirmed. 

D M Young 
INSPECTOR











































Appendix A – Order Plan 
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