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	Site visit made on 11 December 2025

	by Laura Renaudon LLM LARTPI Solicitor

	an Inspector appointed by the Secretary of State for Environment, Food and Rural Affairs

	Decision date: 10 February 2026



	Order Ref: ROW/3346478

	This Order is made under Section 53(2)(b) of the Wildlife and Countryside Act 1981 (‘the 1981 Act’) and is known as the Lancashire County Council Restricted Byway between Liverpool Road and Northern Avenue, Much Hoole Definitive Map Modification Order 2022.

	The Order is dated 19 January 2022 and proposes to modify the Definitive Map and Statement (‘the DMS’) for the area by adding a restricted byway and by upgrading a footpath to restricted byway as shown in the Order plan and described in the Order Schedule.
The application was made by the British Horse Society (‘the BHS’) on 21 May 2020.

	There were altogether five representations including three objections outstanding when the Lancashire County Council (‘the Authority’) submitted the Order to the Secretary of State for Environment, Food and Rural Affairs for confirmation.

	Summary of Decision: the Order is confirmed, subject to the modifications set out in the Formal Decision.
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Preliminary Matters
1. In May 2020, an application to ‘upgrade’ a route between Liverpool Road and Smithy Lane, Much Hoole from a footpath to a bridleway on the Definitive Map and Statement for the County of Lancashire was made by the BHS. In January 2022 after due investigation, the Authority consented to make an Order, although in different terms from that of the application which, at the time of submitting it to the Secretary of State for confirmation, had three outstanding objections to it. The principal differences are that the Authority has resolved to make an Order that upgrades the route to a restricted byway, rather than the bridleway sought by the applicant. Additionally, the Authority found the historic alignment to be different in part from the route presently recorded as a footpath, and accordingly resolved to add a restricted byway for that part. 
2. I made an unaccompanied site visit on 11 December 2025 when I was able to walk the entirety of the existing recorded footpath route which adjoins or, mostly, coincides with the Order route.
3. In writing this decision I have found it convenient to refer to points marked on the Order Plan, and I therefore attach a copy of this plan.
4. The Order’s reference to the occurrence of an event specified in section 53(3)(b) of the 1981 appears incorrect, because the Order does not rely on the contemporaneous evidence of users or therefore the expiry of any particular period of enjoyment by the public. This does not appear to me to affect the substance of the Order. 
5. The Council have also raised a discrepancy between the Order and the accompanying Plan, with the latter showing the Order route between points A through to E but the Order itself referring only to points A to D. It appears to me that nobody has in substance been misled by this and that the Order is capable of the minor modification suggested by the Council without the need for further consultation or advertisement. 
The Main Issues
6. The main questions arising are whether, as the result of the discovery of evidence, in relation to the ‘upgrade’ section, a highway shown in the DMS ought to be there shown as a highway of a different description and, in relation to the additional, presently unrecorded, section, whether a right of way not shown in the DMS subsists. Those questions arise pursuant to section 53(3)(c) of the 1981 Act and to the Authority’s duty under section 53(2) of that Act to keep the DMS under review and to make modifications as required in consequence of any of the events set out in section 53(3). 
7. In either case the question arises whether the route has been dedicated and accepted for use by the public as a restricted byway. 
8. The BHS’s application relies on documentary evidence rather than on any recent user. Section 32 of the 1980 Act provides that before determining whether a way has or has not been dedicated as a highway, I shall take into account any map, plan or history of the locality or other relevant document which is tendered in evidence, and shall give such weight to it as I consider justified by the circumstances, including the antiquity of the tendered document, the status of the person by whom and the purpose for which it was made or compiled, and the custody in which it has been kept and from which it is produced. 
9. By analogy, that includes giving such weight to the existing the DMS as is justified by the circumstances. There is an evidential presumption that it is correct. Although a ‘discovery of evidence’ is required to trigger any modification of the DMS, the Council have not set out what of the existing available evidence will have been considered by their predecessors when drawing up the DMS in the early 1950s. I must consider whether or not the documentary evidence now available to me, when considered as a whole, shows that restricted byway rights have existed historically over the route. My decision is based on the balance of probabilities.
Reasons
10. The route in question aligns for the most part with footpaths (‘FP’) 29 and 30 to the east of the A59 Liverpool Road and linking it with Smithy Lane which runs north-south from Much Hoole to Much Hoole Town via Goose Green. Approximately half way, routes FP29 and 30 meet each other on an east-west axis and intersect with routes FP27 and 28 that run on a north-south axis from the Liverpool Old Road to Town Lane. The Liverpool Old Road lies approximately parallel to the Order route, about 200m north of it. Town Lane does the same, to the south. Both are now adopted carriageways.
11. At Goose Green, the Order route becomes the adopted Moss House Lane, leading to modern housing developments and historic farmsteads to the east. It is the only one of the three roads to lead directly east from the approximate longitude of Goose Green: the Liverpool Old Road heads towards Walmer Bridge to the north east, and Town Lane meets Smithy Lane at Much Hoole Town although continues eastward as a footpath approximately parallel with Moss House Lane. 
12. West of Liverpool Road, FP30 continues as FP02, although recently upgraded to a bridleway, in the direction of the River Asland following a sunken watercourse.
13. That watercourse adjoins the existing FP30 to the east of Liverpool Road for a short distance after being channelled away from the south, having run approximately parallel with the Order route to its south (but north of Town Lane).    
Documentary evidence
14. The first available map, Yates’s of 1786, does not show the Order route but it does show the roads, approximately the same as existing, of Town Lane, Smithy Lane and the Liverpool Old Road. It also depicts Moss House Lane to the east from the point where it meets Smithy Lane. A number of properties are depicted around the junction of Moss House Lane with Carr Lane to the east, including some that appear no longer there. Cary’s Map of the following year gives far less detail and appears drawn to a considerably smaller scale.
15. Greenwood’s Map of 1818 is of a detail similar to Yates’s, but depicting a short spur west of Smithy Lane that appears to correspond with the eastern end of the Order route at Northern Avenue. No properties are depicted within the rough ‘triangle’ (of Liverpool Old Road, Smithy Lane and Town Lane) save for those adjoining the roadsides. 
16. By the time of Hennet’s Map of 1830, although still with no properties, the Order route is approximately depicted. It does not depict the pronounced kink in the route now found at point ‘B’ of the Order Plan but it appears to run to the north of what is now Greenfields. The road shown appears to be of the same standard as Smithy Lane, Town Lane, or Moss House Lane, which is to say a lesser route than the Liverpool Old Road but more significant than what is now FP02 to the west of Liverpool Road. The depiction of the (approximate) Order route as a road on this historic commercial map is a significant one, particularly because those maps were so expensive to purchasers and so unlikely to show roads for which no general rights of user were conferred. 
17. The Tithe Map of 1841 depicts a route consistent with the Order route, awarding it as a road under plot no. 222. As an important document in the history of land taxation this attracts considerable weight as a document indicating that the route was exempt from taxation (tithe) because, as a road, it was incapable of food production. It is largely consistent with the earliest Ordnance Survey 6 inch map, surveyed a few years later and published in 1848. That depicts a significant through route fenced to both sides and with the watercourse to the south at the western end. There are no indications that the route was not open to the highway network. 
18. The Ordnance Survey has never had as its purpose the identification of public rights of way, but is a survey of the physical appearance of the land. Nonetheless the depiction of the route as a significant one in this earliest map lends considerable weight to confirmation of the Order.
19. I do not derive particular assistance from the Cassini map from around the same time, because I understand those maps to have been based on the Ordnance Survey mapping rather than independently surveyed. It is however consistent with the other maps of the time and as a commercial map gives some succour to the conclusion that the route was available to the public. 
20. Nearly 50 years later, in the early 1890s, the First Edition Ordnance Survey 25 inch map was produced. This remained largely consistent with the earlier, smaller scale, version although provided greater detail. The significant difference is that the western part of the Order route, consisting of most of that part of it adjoining the watercourse, is now shown to be fenced or gated from the adjoining routes. The remainder of the route appears to be given a dedicated parcel number and acreage. The route is not depicted at all with a thicker black line to the south, which would indicate it was not in good repair and probably impassable by wheeled vehicles. The 1 inch Ordnance Survey map of 1896 however continued to depict a through route. 
21. A revision of the 25 inch map published in 1911 depicts further changes, with the route no longer appearing as a through route at all but fenced or gated at four points and the middle section apparently absorbed into the adjoining fields. It was fenced at the western end of what is now Northern Avenue, and again at each end of the rather wide strip that leads from the eastern end of the watercourse to just before where there is now a pond. The fencing of the part adjoining the watercourse is again depicted. The route does not appear at all on the Bartholomew’s maps of the early part of the twentieth century, indicating that the route was impassable to vehicular traffic. 
22. The Finance Act 1910 maps are rather inconclusive except to say that the western end of the route was not subject to any deductions for rights of way. This does not necessarily mean that no public rights of way existed, as there was no legal obligation on landowners to claim any deduction. The same field pattern as the 1911 Ordnance Survey map was depicted, with the through route not shown. No changes were shown by the 1931 Ordnance Survey map, and, largely consistent with this, the c.1934 ‘Geographia’ atlas did not depict the western half of the route. Later maps and aerial photographs are all of a piece with the western half of the route, beyond the intersection with the north-south footpaths FP27 and FP28, falling into disuse. 
Other matters
23. Some of those objecting to the Order have raised the adequacy of consultation as a particular issue. It appears from one of those representations that an Order was made in 2021, although I am not supplied with the details of it.  This Order was made in 2022. 
24. The Council are satisfied that the Order route itself is not of a width that encroaches onto any of the properties at ‘Brooklawns’ but that it is adjacent to those properties. It appears that appropriate notice was given of the application, which is required to be notified to landowners but not to adjoining occupiers. Appropriate notice was subsequently given by way of advertising the making of the Order, and a number of representations received. Accordingly I am satisfied that adequate notice of the Order has been given, and there is no relevant procedural ground on which to decline confirmation. 
25. A number of concerns are raised about the safety of the Order route for users, its suitability for use other than by pedestrians, and about the amount of use it receives or would receive, with concerns expressed about anti-social behaviour, the environmental effects of the Order and the possible implications for the adjoining neighbours’ gardens and boundary fences. 
26. These matters are not directly relevant to the issues I have to consider. My task is to evaluate the historical evidence to determine whether or not a public right of way has been established, and if so of what status. If the Order is confirmed, then the Council will need to consider those matters raised by the objectors that relate to the merits of the route. 
Conclusions
27. Considering the documents in the round, it therefore appears that the Order route became a through route carriageway as part of the highway network by around the 1830s. Probably owing to the impassability of the western end of the route, where it adjoins the watercourse, its use as a through route (other than on foot) was probably lost by the turn of the century. The absence of any available surveys between the 1840s and the 1890s makes it impossible to say when this was. Nonetheless it is clearly depicted on maps throughout the 1830s and 1840s and was awarded the status of a ‘road’ in the Tithe survey.
28. It is not known what information by way of historic documents was available to the surveying authority in the 1950s. Although the evidential presumption is that the Definitive Map is correct, that presumption is rebuttable. Notwithstanding the relatively short period during which the Order route was used as a road, the historic documents now available indicate that the route did acquire carriageway rights. It appears that it has largely fallen into disuse, particularly with the B – C section having formed part of a domestic garden for very many years. However, because of the legal principle ‘once a highway, always a highway’, the public rights remain and the DMS therefore requires modification as a result of what the historic documents reveal. 
29. As the Council point out, the effect of the provisions of the Natural Environment and Rural Communities Act of 2006 is to prevent the recording of ‘carriageway’ rights (that is, use by mechanically-propelled vehicles) on the DMS where, broadly, such use has been discontinued. Accordingly, the route should be recorded as a restricted byway. I have no reason to disagree with the Council’s analysis of the particular alignment where the route passes the eastern boundary of ‘Greenfield’, being to the western side of that boundary rather than on it, as depicted between points B and C on the Order plan. That analysis results from overlaying the historic surveys. I am not asked to delete the existing alignment although that will be for the Council to consider. 
30. I therefore find that the case for confirming the Order is, on the balance of probabilities, made out.
Formal Decision
31. I confirm the Order subject to the following modifications:
		In Part 1 of the Schedule, second paragraph, delete “A-B-C-D” and insert “A-B-C-D-E”.
Laura Renaudon
INSPECTOR




THE ORDER PLAN


[image: ORDER MAP]

https://www.gov.uk/planning-inspectorate



https://www.gov.uk/planning-inspectorate                          2
image1.png
| &%@ Planning Inspectorate




image2.png
‘GLEC2000) 0N $3US3FT 900 Kne) SN Shuppesad I 10 oinoescig o prer e s

wwara;

e () 240 s o 1o 4310 P 53 S €U 0 USRI S48 BRI KOAIDS S3URUPIO Wl Paonpasdas e S

50 s 1oy Pawn 20 i 5ueq .c)8q e SNDRQ 198113 43 patien 8 1 o 1o iy qrous. 150 ho 204 pasn o o

Ao st o

- 000'Z:1

SI00H [N ‘onUaNY WSUION PUE PEOY I00diaAT) UaaMiaq AemAg PIRLISa [0 UOIHPPE PUE edioo 10 Bupesian
1864 199 2pISAIUN0) pue 3
I

TVE08 72110
sreao ayseaue BMONd

SYedioo- lignd = = =

mhmd.oxmi 8oy JapIo 1w A N
= TTIAL

1





