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	On papers on file

	by Nigel Farthing LLB

	an Inspector appointed by the Secretary of State for Environment, Food and Rural Affairs

	Decision date: 09 February 2026



	Costs application in relation to Order Ref: ROW/3317972

	· The application was made under the Wildlife and Countryside Act 1981, Schedule 15 (as amended) and the Local Government Act 1972, section 250 (5).

	· The application was made by Brighton and Hove City Council (‘the Council’) for a partial award of costs against Benfield Investments Limited, Lawrence Boon and Paul Boon as objectors to confirmation of the Order (‘The Objectors’).

	· A public inquiry was due to be held in connection with The Brighton and Hove (Brighton Footpaths H23 & H24) Benfield Valley Modification Order 2021. Following withdrawal of the objection the matter was determined on the papers held on file.

	Decision: The application for an award of costs is allowed. 


The submissions by the Council
1. The application was made by the Council on the grounds that the Objectors acted unreasonably, and that unreasonable behaviour has directly caused the Council unnecessary or wasted expense. The specific allegation of unreasonable behaviour is that the Objectors made a late withdrawal of their objection, leading to the cancellation of the Inquiry and resulting in the Council’s costs of preparing for the Inquiry being wasted. The application was in writing by letter dated 25 September 2024. 
2. The National Planning Practice Guidance on Appeals (PPG), paragraph 8.0.4 provides that ‘there is a risk of an award of costs in the event that an inquiry or hearing has to be cancelled as a result of an objection being withdrawn at a late stage in the proceedings.’
3. The objection was only withdrawn after the Council had submitted its statement of case which disclosed no new evidence beyond that which had been available at the time that the Order was made and the objection to confirmation was submitted. It is the Council’s case that it was unreasonable for the Objectors to submit an objection to confirmation and had they not done so, the Council would have been entitled to confirm its own Order without requiring a reference to the Planning Inspectorate.
The response by the Objectors
4. The Objectors seek to rely upon the contractual terms of a share sale agreement made between them (the Objectors) and Benfield Property Limited (the Developer’) (‘the agreement’). Under the terms of the agreement the Objectors were required to comply with any direction given by the Developer ‘as may be necessary for giving full effect to’ the agreement. 
5. The Developer and the Objectors submitted a joint application for planning permission to develop certain land which included the land over which the Order routes run. Having undertaken public consultation and held pre-application discussions the Developer decided that it was no longer necessary to maintain an objection to the Order and directed the Objectors to withdraw their objection to confirmation of the Order.
6. The Objectors argue that because they were contractually obliged to withdraw the objection on being directed to do so by the Developer, the Objectors have not acted unreasonably. It is further argued that because the Developer is not a party to the inquiry process, no award of costs can be made against it.
7. The Objectors draw my attention to the fact that the Council had made two previous orders in relation to the Order routes, each of which was flawed and was withdrawn; in the case of the second such order, it is dealt with in the substantive decision herein where it is disposed of by being not confirmed. The Objectors assert that the abortive orders were responsible for significant delay in disposing of the application to record the Order routes, and that the Council are responsible for that delay.
Reasons
8. The PPG and Defra Rights of Way Circular 1/09, version 2, advise that costs may be awarded against a party who has behaved unreasonably and thereby caused the party applying for costs to incur unnecessary or wasted expense in the process. 
9. Parties normally meet their own expenses with the costs regime intended to encourage proper use of the system. It is aimed at ensuring all those involved behave in an acceptable way and are encouraged to follow good practice, whether in terms of timeliness or in quality of the case they are making. 
10. Costs will be awarded where the following conditions have been met:  
· the party against whom the award is sought has behaved unreasonably; and 
· the unreasonable behaviour has caused the party applying for costs to incur unnecessary or wasted expense in the appeal process. 
11. PPG paragraph 8.0.4 warns that a party is at risk of an adverse award of costs where an objection is withdrawn at a late stage in the proceedings. Circumstances can be envisaged where a statement of case introduces new or additional evidence which leads the other party to reconsider the merits of their case and to withdraw an objection. In such circumstances the withdrawal may be reasonable. However, in this case the Council’s statement of case did not introduce any new evidence. The Objectors state that the decision to withdraw was made on commercial grounds at the instigation of the Developer. I consider this to be unreasonable conduct which has resulted in the Council incurring unnecessary and wasted costs.
12. I do not accept any merit in the Objectors’ argument that the decision to withdraw was not their decision but was instead the decision of the Developer whose direction they were contractually obliged to follow. The Developer is not a party to this process and the contractual arrangements between the Objectors and the Developer are not material to this decision. It was open to the Objectors to include in their agreement with the Developer an indemnity in respect of any liability arising as a result of a direction given by the Developer. An extract from the agreement indicates that, where acting at the direction of the Developer, the Objectors do so ‘at the expense of the Developer’. It is a matter between the Objectors and the Developer whether this amounts to an indemnity in respect of an adverse costs award, but it is in any event not material to this decision.
13. As to the Objectors’ second point, I accept that significant delay in concluding this matter arose from the two flawed orders. However, I do not accept that this was material to or causative of the wasted costs that have been incurred by the Council in preparing for an inquiry which did not take place by reason of the withdrawal of the objection.  
Conclusions 
14. I find that unreasonable behaviour resulting in unnecessary or wasted expense, as described in the PPG, has been demonstrated. As a result, the application for an award of costs covering wasted or unnecessary expenses consequent upon the withdrawal of the objection is allowed.
Nigel Farthing 
INSPECTOR
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