 
	Order Decision ROW/3262032M



[image: logo]


	[bookmark: bmkTable00]Order Decision

	Inquiry opened on 3 February 2025

	by Nigel Farthing LLB

	appointed by the Secretary of State for Environment, Food and Rural Affairs

	Decision date: 28 January 2026



	Order Ref: ROW/3262032M

	This Order is made under section 119 of the Highways Act 1980 (‘the 1980 Act’) and is known as the Nottinghamshire County Council (Greasley Footpath No.32 and No.40) Diversion Order 2019 (‘the Order’).

	The Order is dated 6 November 2019 and proposes to divert the public rights of way shown on the Order plan and described in the Order Schedule.

	There was 1 objection outstanding when Nottinghamshire County Council (‘the Council’) submitted the Order to the Secretary of State for Environment, Food and Rural Affairs for confirmation.

	Summary of Decision: The Order is confirmed with modifications to record limitations as previously proposed. 
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Preliminary Matters
This Decision follows and should be read in conjunction with the Interim Order Decision (‘IOD’) of Inspector Barney Grimshaw, issued on 7 December 2022. References to paragraphs within the IOD are placed within square [ ] brackets. The IOD followed an Inquiry held over dates in May and October 2022 (‘the 2022 Inquiry’).
The Order proposed to divert sections of two public footpaths recorded in the Definitive Map and Statement (‘DMS’) as Greasley Footpaths No 32 and 40 (‘FP32’ and ‘FP40’), as shown on the Order map, a copy of which is attached for ease of reference. Points on the Order map are identified by grid reference. To assist identification of points on the Order route, there is also attached a copy of a plan titled ‘Plan RC 1’ which is taken from the evidence of Mr Carr, the expert witness for the Council. In this decision, references to points on the Order routes are reference to the letters annotated on Plan RC 1. 
The effect of the Order, if confirmed with the modifications as proposed in the IOD, would be to retain the existing DMS alignment of the southern end of FP32 but to add a very small additional length of path to connect existing FP32 with the proposed diversion in the vicinity of point B1. The IOD also proposed to confirm the proposed diversion of FP 40 and to add details of three stiles as limitations within the Order Schedule. 
Advertisement of the proposed modifications resulted in 10 objections and 2 representations. All were duly made. Therefore, the Inquiry was re-opened. The representations concerned possible errors in the co-ordinates given in the description of the proposed modifications for the position of one of the stiles proposed to be added as a limitation in new Part 3 to the Order.
The purpose of the re-opened Inquiry was to hear evidence in respect of the previous Inspector’s proposed modifications (the deletion of a section of the proposed diversion route and the addition of the short linking section together  referred to as the ‘modified part of the Order’) and any new evidence in respect of the unmodified part of the Order (being those elements of proposed diversion which were unchanged by the IOD), specifically confined to matters under section 119 of the 1980 Act. 
The objections to the IOD raised some issues which fall outside the scope of section 119. These include an application for a definitive map modification order (DMMO) that has been made by the owner of No 199A in relation to FP32. That DMMO (a copy of which was supplied along with accompanying historical maps) awaits determination by Nottinghamshire County Council. This Order must be determined within the statutory framework of section 119 which is an entirely separate and distinct process from a DMMO where wholly different tests and considerations apply. That being so, the DMMO application forms no part of my considerations. A decision on this Order does not impede or affect the Council’s determination of the DMMO application.
The Objector has made an application for an award of costs which will be the subject of a separate decision.
Procedural Matters
Since the IOD was published, the Department for Environment Food & Rural Affairs in August 2023 published ‘Government guidance on diversion or extinguishment of public rights of way that pass through private dwellings, their curtilages and gardens, farmyards and industrial or commercial premises’ (‘the intrusive footpath guidance’). Attention was drawn to this new guidance in the Public Notice of Inquiry to allow participants opportunity to comment on its relevance in these proceedings. 
For the avoidance of any doubt, there is no power within section 119 for a route to be deleted from the DMS. 
Following a risk assessment, the inquiry resumed on 15 July 2025 as a virtual event. As a consequence of the same risk assessment, I conducted an unaccompanied site visit on 22 July 2025 following the conclusion of the inquiry the previous day. 
In arriving at my determination, I have considered the evidence in its totality including the written material submitted to the previous Inspector insofar as is relevant to the issues before me.
Main Issues
1. Section 119(6) of the 1980 Act involves three separate tests for an Order to be confirmed, summarised as:
(1) whether it is expedient in the interests of the landowner, occupier, or the public for the path to be diverted. This is subject to any altered point of termination of the path being substantially as convenient to the public.
(2) whether the proposed diversion is substantially less convenient to the public.
[bookmark: _Hlk204869910](3) whether it is expedient to confirm the Order having regard to the effect which – 
(a) the diversion would have on public enjoyment of the path as a whole,           
(b) the coming into operation of the Order would have as respects other land                                        served by the existing public right of way, and                                                               
(c) any new public right of way created by the order would have as respects the land over which the right is so created and any land held with it.
In determining whether to confirm the Order, the tests at (3)(a)-(c) are mandatory factors. Upon consideration of (b) and (c), the statutory provisions for compensation for diminution in value or disturbance to enjoyment of the land affected by the new paths must be taken into account, where applicable. Regard must also be had to the Rights of Way Improvement Plan (‘ROWIP’) for the area under section 119(6A). Other relevant factors are not excluded from consideration and may, for instance, include those pointing in favour of confirmation.
Given the purpose of the reopened Inquiry (to hear evidence and submissions on the proposed modifications and any new evidence on the unmodified part of the Order), the main issues were identified at the start of the Inquiry to be: -
· Whether the proposed diversion, as modified, is expedient in the interests of the landowners or the public.
· Whether the proposed diversion, as modified, is substantially less convenient to the public.
· The effect of the proposed diversion, as modified, on public enjoyment of the path as a whole.
· The effect of the proposed diversion, as modified, on other land                                        served by the existing public paths.
· The effect of the proposed new rights of way, as modified, on the land over which the right is so created and any land held with it.
· The application of the Public Sector Equality Duty.
· Whether there is any material provision contained in a ROWIP.
· Any new issues, not previously raised, with regard to the application of section 119 to the unmodified part of the proposed Order.
· How the proposed modifications meet the relevant tests compared with the Order as originally proposed.
The tests set out in section 119(6) involve, in part, a comparative exercise between the existing route as recorded on the DMS (‘the DMS route’) and the route of the proposed diversion (the Order route). To undertake this exercise, it is necessary to establish the alignment of the DMS route with the greatest level of accuracy that the available evidence allows. This is an exercise in interpretation of the DMS to ascertain where the recorded route runs and is a different and distinct matter to an application to modify the DMS, which seeks to record the footpath on a different alignment.
Site visit
I began my site visit at the stone steps leading from the highway alongside Greasley church. I walked FP32 to the point shown on the Order map with the grid reference 4846 4646. No part of this section of the footpath is affected by the Order, but it was helpful to understand the context. 
On my return walk to the church, it was evident that the route follows a reasonably straight line towards the church tower, which was always in view. In part the route was adjacent to the hedge, but other sections run within the fields, one of which was in arable cultivation. At one point the path passes through a gap in a hedge which crosses the route, and at two other points the path runs diagonally through a hedge which runs in the same direction as the route, emerging on the opposite flank. 
I then walked and inspected the Order route between points AA and D. I shall refer to my specific findings at the relevant points in this decision and set out here my general impressions.
It has been suggested that FP32 was established as a church or coffin walk and given that the church has Saxon origins it is possible the path goes back many centuries. There is clear evidence that the path has been in existence for well over two hundred years. Having seen numerous photographs of the Order route covering a period of many years, it was apparent that few of the physical features existing at the time of the compilation of the DMS remain. One exception is the building formerly The Black Bull public house, now 199 Main Street, which is at the junction of FP32 and Main Street.
The Order route, and the contentious section of the path, begins at point A. It was readily apparent that the vast majority, if not all, of the physical infrastructure between points A and J are of recent origin, certainly post-dating the First DMS. The structures constituting the dwellings 199A and 201A High Street are sufficiently proximate to one another for it to be reasonable to argue that, wherever the precise alignment of FP32 is determined to be, it could be intrusive to both properties. 
There are metal gates of vehicular width within 199A at the entrance to the curtilage of the property, point A, and approximately at point B2. Both gates span the Order route. Beyond the gate at point A the Order route is blocked by a fence. Between the gate and the fence, a large motor home was parked at the time of my visit. There was a relatively narrow gap between the side of the motor home and the boundary fence panels. The Order route is shown to run alongside the fence at this point, and the motor home would obstruct passage. 
The owner of 199A had helpfully identified some fence panels by the numbers used in the evidence which allowed me to reconcile these. The owner had also marked points relevant to the Terra survey, and I noted these. I attempted to assess the difference in level between either side of the boundary fence, particularly in the vicinity of panels 4 and 5. This was difficult because of the height of the fence but it was possible to look through at some points and an assessment could also be made from the difference in height of the top of the panels as the fence descends towards the north. My impression was that there is a drop in height from 199A to 201A but that this was not of such significance to represent an obstacle to a user and that if a route were to pass from one side to the other the difference in height could be accommodated by modest grading of the surface. 
I was invited by the parties to note the line of sight from point A to point B and also the alignment of the route with the more distant tower of Greasley church. I carried out this exercise from various points on the width of the track at point B. From the eastern side of the track my view of the church tower was obstructed by the structure of 201A and by the timber clad stable building.
Having made a careful inspection of the various features between points A and B, I walked the route from points B to D. From point B the route is initially confined on both sides, on the north-west by a hedge and on the south-east by the fence to the menage. Beyond the menage the route continues over a field down to grass. The route is downhill to point C and then uphill to D. On the day of my visit, it was dry, although I was told there had been rain in the preceding days. The ground was relatively dry, not muddy. In the vicinity of point C there was a patch of bare earth which could have indicated that the area had been wet or could have been the result of livestock congregating at this point. At point C the land falls away to the east.
Between points A and D there is a hedge. To the east side of the hedge is a ditch which the owner of 199A describes as being of ancient, possibly medieval origin.
I was unable to walk the DMS route of FP40 but was able to view the line of it from within the field. I was also able to view the proposed diversion route from point J. 
Having completed my inspection of FP32 I walked FP41 from its junction with Main Street but the route (which is currently closed) was obstructed and I was unable to view the relevant section of FP40 from points F or G.
Reasons
Footpath 32
Alignment of the DMS route of FP 32
Before addressing the section 119(6) tests, I will deal with the issue of the alignment of the DMS route of FP 32. This issue occupied a significant amount of inquiry time. It is necessary for me to reach a conclusion on this before I can apply the comparative elements of the section 119(6) tests.
The Definitive Map depicts FP32 with a thick dark line which I am told, when scaled up, represents a width of approximately 50’. I shall refer to this as ‘the corridor’. Between points AA and A1 the corridor, as represented by the line on the Definitive map, appears to be straight. The DMS was compiled some years before the residential dwellings known as 199A and 201A Main Street were constructed and thus the position of FP32 relative to these structures is not apparent from the map. The corridor sits partly within the current curtilage of 199A and partly within the current curtilage of 201A.
The width of FP 32 is recorded in the Definitive statement as 4’ (1.2 metres). Between points A and B1 this 4’ width of FP32 is located somewhere within the corridor but the precise alignment cannot be established from the Definitive map alone.
The alignment of the DMS route within the corridor is not agreed. It is a significant part of the Objector’s case that the DMS, correctly interpreted, does not show any part of the Order route section of FP32 lying within the curtilage of 199A Main Street. If the Objector were correct in this contention, it would have a significant bearing on the application of the section 119(6) tests.
As a result of the construction of 199A and 201A Main Street and the development of the land in the vicinity, the physical features which existed at the time the DMS was compiled have been largely lost. In consequence the task of identifying the precise line of a 4’ wide footpath within a corridor of approximately 50’ width is an exercise of judgement. The expert witness instructed by the Council recognises this in stating “Both routes [FP32 and FP40] are recorded, in conclusive form, on the Definitive Map and Statement for the area. Due to the small scale of the Definitive Map, the matter of defining the true alignment of routes shown thereon is a matter of expert interpretation, often requiring reference to those documents used in its original production, and other related historic and legal documents.”
It is the Council’s case that the alignment of the DMS route is established conclusively by an Order of the Nottingham County Court dated 30 July 2015 in proceedings between the Objector as Claimant and the Council as First Defendant (‘the County Court Order’). The County Court Order contains a declaration as to the alignment of the DMS route by reference to an appended map. The alignment shown on the map is derived from an expert’s report commissioned by the Council and it is this alignment which has been used for the purposes of the Order which is before me for confirmation.
At the conclusion of the evidence, I asked the parties to address in their closing submissions the effect of the County Court Order. In closing, counsel for the Council asserted that it “is binding on everyone (landowners, the council, public) so far as the alignment of the footpaths where they cross the 199A Main Street property.” No authority for this proposition is given in counsel’s written submissions but in delivering the closing submissions I understood counsel to say that Perkins v Secretary of State for the Environment, Food and Rural Affairs [2009] EWHC 658 (Admin) (‘Perkins’) supports this proposition, although I was not referred to any particular passage in the judgment of Sir George Newman J. 
I have read the judgment in Perkins and I am unable to find anything which assists me in understanding how I should treat the terms of the County Court Order. In that case one of the issues concerned the effect of an earlier High Court order, made by consent, which quashed a decision by an Inspector to confirm a similar order. The Claimants sought to argue that the consent order precluded the making and confirmation of the Order then under consideration. It was found that the consent order did not bind the court as claimed by the Claimants. I cannot see that this decision supports a contention that the County Court Order is binding on me.
The Objector argues that I am not bound by the County Court Order, which he asserts is binding only on the parties to the proceedings and cannot bind the public. He further argues that the County Court Order was made by default without the court giving any consideration to the merits of the case. I note that the County Court Order recites that the objector ‘stands in breach of paragraph 1(iv) of the order of 14th October 2014’ and continues ‘Accordingly pursuant to the Order of 14th October 2014 the court declares and orders that ….’.  I cannot trace that I have been provided with a copy of the Order of 14th October 2014, but the terms of the County Court Order would appear consistent with the Objector’s assertion that it was made by default and without any substantive consideration of the issues.
The alignment of FP32 declared by the County Court Order follows the line of a track represented on the 1938 Ordnance Survey (OS) sheet, as interpreted by the Council’s expert. The Council acknowledge that by the time of the County Court proceedings the route being walked by the public had changed from that intended to be recorded on the DMS. The reason for this is recognised to be the presence of obstructions on the DMS route, specifically the erection of a fence and the creation of a stile at point B1 which had the effect of diverting the public using the route to the west.  The diversion proposed by this Order is intended to reflect the route actually being walked by the public in 2014.
The Objector commissioned his own survey (‘the Terra survey’) which produced an alignment for the DMS route which does not correspond with the findings of the Council’s expert, but which does show a route passing over land within both 199A and 201A Main Street. The Objector relies upon this survey to demonstrate the inherent difficulties in seeking to establish a precise alignment from inadequate evidence, but at the inquiry did not argue that the Terra survey line is correct; in fact, it is the Objector’s case that no part of the DMS route is on his property.
The Objector has undertaken extensive and detailed research into the history of the network of public rights of way in the vicinity of 199A Main Street and into the process leading to the recording of those routes on the DMS. Put as shortly as I can, the Objectors case is that the recording of FP32 on the Definitive Map is, by reason of scale, wholly inadequate to establish an alignment with the precision required for the section 119(6) tests. By applying the judgment of Pitchford J in R (Norfolk CC) v SSEFRA [2006] 1 WLR 1103 that “… the purpose of the discretionary particulars was to provide detail and clarity as to the position of a right of way shown on the map …”, the Objector seeks to rely upon the terms of the Definitive Statement to clarify the route which it was intended should be recorded.
The Definitive Statement records three stiles and no gaps in hedges on the route of FP32. The Objector has examined the Parish Surveys which were prepared by the Parish Council to show routes claimed as public rights of way for inclusion on the first DMS. The various Parish Surveys, when aggregated, refer to five stiles and three gaps in hedges on the route. The Objector argues this discrepancy must demonstrate that a deliberate decision was made by the surveying authority not to record the Parish Survey route, but rather a different route which omitted two stiles and three gaps in hedges. 
The Objector has included in his evidence a sequence of OS maps, beginning with the 1880 25” edition. For completeness I have compared these. The 1880 map shows the route AA to approximately B as an enclosed track of broadly consistent width. At point B the enclosed track ends and a narrower route between double pecked lines is shown emanating from the eastern edge of the track. The 1890 map is similar save that the route emanating from the track at B is shown to have moved to the western side of the track. The 1915 edition shows no material change, but the 1938 edition shows the enclosed track to have narrowed between points A and B with the missing part of the width having been incorporated into the land to the east. These maps are consistent with the Objector’s contention that the route has changed over the years, being narrowed between A and B and the track north of B having moved to the west.
The Objector’s conclusion is that the Parish Surveys describe the 1938 OS route, being the route in use by the public at the time, but that the surveying authority intended not to record that route but instead the historical route which he argues was a straight line and which thus avoided two stiles (one at or about point B1) on the 1938 OS route. 
The Objector argues that the 1938 OS route developed because of unlawful obstructions of the historical route. He cites Dawes v Hawkins (1860) 25 JP502 as authority for the principle that use by the public of a different route to avoid an unlawful obstruction will not result in dedication of the diversionary alignment. He further supports this argument by noting the straight-line depiction of this section of the route on the Definitive Map. 
To summarise the Objector’s case, it is that when the Definitive Map is interpreted with the benefit of the information contained in the Definitive Statement, the correct line of FP32 lies solely within the curtilage of 201A Main Street, albeit still within the corridor. On this basis there is no need for a Definitive Map Modification Order since the route the Objector contends for is within the terms of what is currently recorded in the DMS.
Conclusions on the alignment of the DMS route
Section 56 of the 1981 Act provides that the DMS “shall be conclusive evidence as to the particulars contained therein to the following extent, namely – 
(a) where the map shows a footpath, the map shall be conclusive evidence that there was at the relevant date a highway as shown on the map…………
(e) where by virtue of the foregoing paragraphs the map is conclusive evidence, as at any date, as to a highway shown thereon, any particulars contained in the statement as to the position or width thereof shall be conclusive evidence as to the position or width thereof at that date, and any particulars so contained as to limitations or conditions affecting the public right of way shall be conclusive evidence that at the said date the said right was subject to those limitations or conditions..”
The provisions of section 56 are clear and unambiguous. The intention of the legislation was to create a conclusive record of public rights of way which should be capable of being identified by reference to the DMS without resort to other evidence.
In practice, the intentions of Parliament have been frustrated where the recording of a public right of way on the DMS has been made without the detail and accuracy necessary for the route to be identified with the certainty expected by the legislation. The level of accuracy now achievable is somewhat greater than was the case when the process to compile the first definitive maps and statements was undertaken. The level of public expectation has similarly risen, and it is not unusual to find that the DMS does not meet the standards now required or expected.
The difficulties with interpretation of an inadequate DMS were addressed in Perkins where the court recognised the need to make do with the evidence available and to recognise that a perfect answer would often not be possible. 
In this case the recording of FP32 is wholly inadequate to permit identification of the alignment of the route with the precision necessary when dealing with arguments as to which side of a boundary line it runs and where a matter of a few feet could be determinative. The difficulty is further exacerbated by the substantial changes that have occurred in the development and ownership of the land. 
I am first required to consider the Council’s submission that the County Court Order is binding as to the alignment of the DMS route. In the absence of any authority being given on the point I have considered the arguments put. I accept the value in the Objector’s point that the County Court Order is a default order and has not involved any consideration of the substantive merits. However, I can attach less value to the argument that the public were not represented in the proceedings. The Council are the surveying authority for the purposes of the 1981 Act and are under a statutory duty to assert and protect the DMS for the benefit of the public. 
Having regard to the significance of the issue in this matter I have given careful consideration to the point. I am satisfied that a finding by a court that there is a public path in a certain position is binding in rem even if that path has not been marked on the definitive map. ‘In rem’ is a Latin legal term meaning ‘against a thing’ referring to the power a court may exercise over property rather than a specific person, so binding all persons including those not involved in the case. I must therefore conclude that the court finding in relation to the alignment of this right of way is binding on all parties.
Having concluded that I am bound by the authority of the County Court Order it is not necessary for me to deal further with the Objector’s case on this point but, for completeness, and given the detail of the exposition of his arguments, it is reasonable that I should set these out with my observations. 
My understanding is that the Objector’s starting point is that the route which should have been recorded is the historic route before alterations to the walked alignment caused by the erection of fences and stiles. He presents a meticulously researched and coherent argument which correctly states and applies the relevant legal principles. 
I am satisfied that over the years there have been changes to the route used by the public as depicted on the series of OS maps reviewed earlier. I am also satisfied that most, if not all, of these changes are the result of obstructions caused by the landowner and that use by the public of the diversionary routes would not necessarily have resulted in a change to the historically dedicated alignment.
The difficulty I have with the Objector’s case is in relation to the application of the process for compilation of the first DMS under the National Parks and Access to the Countryside Act 1949 (the 1949 Act). That process led to the recording of routes as they were claimed at the time, and these were not necessarily the historically dedicated routes. Once recorded the routes have the benefit of the conclusivity afforded by the 1981 Act. Accordingly, the approach to be taken to interpreting the DMS is not ‘what does the evidence show the historic route to have been?’ but rather ‘what is the route that was intended to be represented on the DMS?’
The 1938 OS is the best available evidence to show the route being walked by the public at the time of compilation of the first DMS. The Parish Survey (No.59) for the relevant section of FP32 states that the ‘Grounds for believing Way to be public’ were ‘Uninterrupted user by public for indefinite years.’  It describes the first 30 yards of the route being a cinder path and the remainder a ‘trodden path in the field’. The route described by this Survey is only that section of FP32 from Main Street to point J, the junction with FP40. Only two features are described, a farm gate and a step stile with stone steps. There is nothing irreconcilable between the route described in the Parish Survey and the route shown on the 1938 OS which, for the reasons explored above, differed from the historic route shown on the 1880 OS.
Being satisfied that the route claimed by the Parish is consistent the 1938 OS route, I have to deal with the Objector’s argument that the route which then emerged from the 1949 Act process intentionally differed from that route. There is no evidence before me which indicates that any consideration was given to changing the route from that claimed by the Parish. The Objector’s case rests solely upon the discrepancies between the aggregated Parish Survey forms and the Definitive Schedule. In the preceding paragraph I have described the Parish Survey relevant to the contentious extent of FP32 and concluded that this does not suggest any discrepancy with the Definitive Statement.
The Objector’s case requires the Parish Surveys for the various sections of FP32 to be aggregated and it is only in this way that a possible discrepancy with the Definitive Statement emerges. It is not possible to identify which stiles were ‘omitted’ from the Definitive Statement nor to otherwise understand how the discrepancy arose. It is however apparent that the directly relevant Parish Survey (no. 59) is not obviously at odds with the Definitive Statement. Accordingly, taking account of all of the evidence, I am satisfied, on a balance of probabilities, that the route which it was intended should be recorded on the DMS was that depicted on the 1938 OS.
Having come to that conclusion, one is still faced with the exercise of identifying the line of the 1938 OS route on the ground. I have in evidence two different alignments, that contended for by the Council’s expert (which is also the line declared by the County Court Order) and that derived from the Terra report commissioned by the Objector. They are modestly different lines, but essentially both cross the boundary between 199A and 201A, albeit in slightly different places. Given the limitations of the available mapping, I consider that both lines represent a credible interpretation of the inadequate evidence and it is unlikely that the conclusions I reach in this decision would be affected by which of the two alignments were used. In the event, this is not an issue that I am required to decide since I have earlier concluded that I am bound by the County Court Order and it is the route of FP32 declared by that Order which I must take as that recorded on the DMS and thus against which I should assess the proposed diversion. 
Whether it is expedient in the interests of the owner of the land, or the public, that the paths in question should be diverted
2. The Order was made by the Council as Order Making Authority (‘OMA’) on the basis that it was in the interests of the affected landowners and the public. 
The test is whether the Inspector is satisfied that the diversion to be effected by the Order is expedient in the interests of the owner or the public. There is a low threshold for this test to be met. 
I must first assess whether the modification to the route of FP32 proposed in the IOD meets this expediency test. The effect of the proposed modification is to alter the point at which the footpath crosses the boundary between 199A and 201A. The unmodified Order would remove the footpath from within the residential curtilage of 201A and bring it into the curtilage of 199A for a greater length than is the case with the DMS route. As a result, the entirety of the footpath, where it runs between the two dwellings, would be located within 199A. 
The modification proposed by the IOD seeks to reinstate the DMS line of FP32 where it runs between the two dwellings, 199A and 201A. In consequence a section of the footpath would remain within the curtilage of 201A, and for this reason the owners of that property object to the proposed modification which I agree would not be in their interests. 
The owner of 199A objects to confirmation of the Order with or without the modification. His position is set out in detail earlier in this decision but put simply it is that no part of the footpath should be within the curtilage of that property. However, in my judgement, applying an objective approach, the proposed modification does benefit 199A when compared with the original Order as it reduces the extent of footpath within the curtilage of that property.
The test to be applied is whether it is expedient in the interests of the landowners or the public that the footpath be diverted. Thus, regardless of the interests of the landowners, the test is met if it is expedient in the interests of the public. Paragraphs [17] and [18] of the IOD set out the Inspector’s conclusions in relation to the interests of the public. I am substantially in agreement with the conclusions he reached. Whilst the evidence given at the inquiry was that the public support the original Order, and not the modification, it is difficult to see, objectively, that one route is of any significant benefit to the public over the other. However, in a situation where both landowners and the public tell me that they object to the modified Order it would be perverse for me to find that confirmation of it is expedient in the interests of any of them.
Having concluded that it would not be expedient to confirm the modified Order, I am required to apply the same tests to the original Order.
I have outlined the effect of the original Order in relation to the two affected properties. The owners of 201A support confirmation of the Order and acknowledge it to be in their interest as it removes the footpath from within their residential curtilage. I have set out above the position of the Objector in relation to 199A.
There is clear evidence of public support for the Order in the form of a petition signed by a large number of people. I heard evidence from the person responsible for organising the petition and I accept that it fairly reflects local opinion.
In the IOD [12] the Inspector referred to the obstructions to the route of FP 32 in the form of a gate and fence panels. He regarded these as temporary obstructions to be disregarded for the purposes of assessment of alternative routes. I agree with that approach.
I also agree with the Inspector’s assessment in the IOD that the diversion of FP 32 as proposed by the unmodified Order, would be in the interests of the owners of 201A for the reasons given. The position for the owner of 199A is different. The diversion would result in an increased length of the footpath within the curtilage of that property. The length of path in question is directly in front of the dwelling. Whilst the recorded alignment of the diverted route would be closer to the boundary (and thus further away from the dwelling), the physical context is such that the modest realignment of the route will make no significant difference to the impact on the owner. Whether one considers the DMS line or the proposed line, the reality is that within a relatively narrow paved area members of the public would be entitled to walk between the house and the fence. The effect of confirmation of the original Order would be to extend the length of footpath within the curtilage of 199A.
The Objector states that if the Order were confirmed it would prevent his motor home being parked where it was at the time of my visit. I accept that this would be the case as there is insufficient space in that location to accommodate both the motor home and the unobstructed path. I note however that there is evidence that the motor home has at other times been parked in different position within the curtilage of 199A such where it would not interfere with the Order route. 
The owner of 199A states that the diversion proposed by the Order would not be in his interest. I am required to take an objective approach, and in my opinion, the proposed diversion would, at best make no difference to the impact of the footpath on the owner of 199A and potentially is detrimental because of the increased length of the path within that curtilage. The use of the area where the motor home was parked would undoubtedly be restricted. For the Order to be ‘expedient in the interests of the landowner’ there would need to be some benefit conferred which is sufficient to outweigh any detriment. In my opinion, so far as 199A is concerned, that is not the case. Accordingly, I conclude that the diversion is not expedient in the interests of the owner of that property. 
Whilst the expediency of confirming the Order in the interests of the landowners is mixed, the test would still be met if I conclude that confirmation is expedient in the interests of the public. In relation to the original Order there is evidence before me that it has significant public support. In the IOD the previous Inspector questioned whether the public support was in favour of the diverted route over the DMS route or simply an expression of enthusiasm to have the footpath open and available for use. I have already indicated some sympathy for that view. However, in this case one of the issues for all concerned is the proximity of the footpath to residential properties and the potential for a sense of intrusiveness for both landowner and user. The proposed route is confined to the residential curtilage of one property rather than two and avoids having to cross from one residential curtilage to another. It provides therefore a more straightforward route which I believe does have a benefit for the public and on that basis, I am satisfied that it is expedient in the interests of the public that the Order be confirmed. 
Whether any new termination point is substantially as convenient to the public
3. This is dealt with at [19] of the IOD and I agree that in relation to FP32 the termination points are unaffected by the Order.    
Whether the new path will not be substantially less convenient to the public
4. The previous Inspector has dealt with this issue at [20] – [25] of the IOD. In general, I agree with his conclusions in relation to FP32. One issue that was not addressed in the IOD, but which arose at the inquiry into the modifications to the Order, concerns the difference in level between 199A and 201A and the step that would be necessary to cross the boundary. The difference in level has arisen because, in the course of brick paving his land, the Objector has raised the height of soil so as to achieve a sufficiently level surface. It was suggested by those promoting confirmation of the Order that the difference in height would present an obstacle to users if the DMS route were to be retained. In contrast, the relevant section of the proposed route is all within the curtilage of 199A and benefits from a solid even surface throughout. 
5. On my site inspection I examined the soil levels along the fence line. It was difficult to make an accurate assessment because of the fence panels but it was evident that there is a modest and variable difference in ground levels but even at its greatest I do not consider this would cause any, or any significant, problems to a user. I anticipate that the difference in level could be accommodated by a shallow ramp which would be accessible to all permitted users of a footpath.
6. Overall, I agree with the previous Inspector’s conclusion at [25] that the proposed diversion would not render either of the paths substantially less convenient to the public.
Whether it is expedient to confirm the Order having regard to: -
      The effect of the diversion on public enjoyment of the path as a whole 
7. This is dealt with at [27] of the IOD. The section of FP32 which runs between 199A and 201A is very short in the context of the full length of the path running from Main Street Newthorpe to Greasley Church. In essence the section of the route AA to B would be regarded by most users as a means of accessing the very attractive country walk over open fields and it is this element of the walk which is likely to provide most users with enjoyment. I agree with the previous Inspector that there is no reason why the proposed diversion would adversely affect the public’s enjoyment of FP32 as a whole.
8. At the present time FP 32 cannot be accessed by the public from Main Street because the southern section of the path is subject to temporary closure pending the conclusion of this diversion process. Bringing the process to a conclusion so that the path can be re-opened to the public will significantly enhance the ability of the public to enjoy the path.
The effect of the diversion on other land served by the existing paths and the land over which the new paths would be created
This is dealt with at [28] of the IOD and I agree with the previous Inspector’s findings.
The effect any new public right of way created by the order would have as respects the land over which the right is so created and any land held with it
This is dealt with at [29] and [30] of the IOD and again I agree with the previous Inspector’s conclusions. The proposed new right of way will have an insignificant impact on 201A as the principal consequence is to remove a section of path from that property and to create only a very short section linking to 199A. The new right of way proposed to be created by the Order is substantially within 199A and I agree the impact on this property will be negative. Having heard evidence from the Objector, I endorse the previous Inspector’s conclusion that financial compensation is not regarded by the owner of 199A as satisfactory mitigation of the impact upon his enjoyment of the property. Nevertheless, the provisions for compensation provide opportunity for mitigation of loss should that be shown to be appropriate.
Rights of Way Improvement Plan (‘ROWIP’)
None of the parties suggest that the Order is contrary to any material provision contained in a ROWIP. 
Public Sector Equality Duty (‘PSED’)
In the IOD [35] the previous Inspector relied upon the PSED to support the proposed modifications to the Order. He concluded that the current owner of 199A is likely to have the protected characteristic of disability and that confirming the Order as made would not have been in his interests. He proposed the modifications to the Order as proportionate and necessary to ensure that the owner of 199A was not unlawfully discriminated against.
The Council’s objection to the modification includes objection to the application of the PSED on four grounds. First, that the issue was not canvassed during the inquiry and there had been no opportunity for it to be explored, or submissions made. Second, that the Inspector had confined his consideration of the issue to one individual and had not taken account of the impact on members of the public with protected characteristics such as disability. Third, that the Inspector’s finding was not justified on the evidence and fourth that the PSED was incorrectly applied as a matter of law. It was argued that the PSED is a procedural duty which requires proper account to be taken of those with a protected characteristic, but it is not determinative of itself. Thus, it is argued, the previous Inspector erred in concluding that the interests of the owner of 199A should determine the outcome without a consideration and balance of all other interests. 
I agree with arguments put forward by the Council. I accept that the Objector suffers ill health and that this may constitute a protected characteristic in the nature of a disability, and I recognise this should be part of my consideration when determining whether it is expedient for the Order to be concerned.
The impact of the Objector’s disability in the context of this Order is his response to the public using a right of way over his land. The Objector acknowledges that he finds it very difficult to control his emotions in that situation. I recognise that is a negative factor but one which would only be avoided by the footpath being removed entirely from the Objector’s land. The modification proposed by the IOD leaves a (smaller) section of the path within the curtilage of 199A and therefore does not resolve the issue for the Objector, or for the public. Accordingly, I find that the proposed modifications are not expedient in the interests of either landowner or the public and I shall assess the expediency of confirming the original Order giving due regard to the PSED requirements. 
The intrusive footpath guidance
The intrusive footpath guidance was published in August 2023 and thus was not available to the OMA when making the Order nor at the original Inquiry and was not a factor in the previous Inspector’s decision. It applies ‘where a public right of way passes through a garden or curtilage of a residential dwelling’.
The introduction to the guidance states that it ‘sets out Government policy on changes to public rights of way through gardens and curtilages of private dwellings.’ It outlines the context within which the guidance has been issued and highlights the discomfort that can be felt by the members of the public using a public right of way within the confines of a private garden or residential curtilage. It also details the reasons why a public footpath through a private garden ‘could be problematic for the landowner’. These reasons include that a landowner is entitled to a reasonable expectation of being able to relax in the garden ‘without strangers appearing in the same confined space’. 
Where the guidance applies it requires the decision maker to ‘weigh the interests of the owner and / or occupier against the overall impact of the proposal on the public as a whole’. Reducing or eliminating the impact of the current right of way on the owner / occupier ‘in terms of privacy, security and safety, are important considerations to which due weight should be given’. It recognises that ‘it is in the public interest that any change to remove or reduce the impacts on the property owner or occupier of the existing public right of way should, wherever possible, involve diversion or replacement of the way rather than extinguishment alone.’
It is manifestly apparent that the guidance applies to the present Order. The DMS route of FP32 passes through the residential curtilage of both 199A and 201A, in both cases with such proximity as to create a very obvious sense of intrusion. Indeed, it is that intrusion which has led to an application being made for diversion of the route and ultimately to this Order being made.
Had the guidance been in place at the time the matter was before the OMA at the order making stage, it would have been incumbent upon them to apply the guidance and to consider all the options available and particularly those which are detailed at paragraph 12 of the guidance. The guidance specifically requires the OMA to ‘be open to using the combination of powers, agreements and management arrangements that best suit the circumstances.’ In the absence of the guidance the OMA were constrained to consider only the application before it. 
I consider that the guidance does not override the statute law under which the Order was made, and so it remains appropriate for me to apply the statutory tests detailed earlier in this decision. I can only apply the tests to the Order as made and I do not have the ability to identify other means of resolution which could have been available to the OMA had the guidance been in place at the time the Order was made. I must also bear in mind that the rights of the public remain an important factor in the process.
Conclusions on whether it is expedient to confirm the Order
The difficulties this Order seeks to address arise from the building of first 199A and then 201A in close proximity to one another with the footpath running between them. There is evidence that over a number of years prior to the development of the land, the precise alignment of the footpath had changed as a result of the erection of fences and moving of gates or stiles, but this appears to have been accepted by the public and did not interfere with their ability to use the path. Now, since the building of the houses and the establishment of a property boundary, there has come a need to identify the precise alignment of the footpath in relation to the boundary.
I have addressed, at some length, the arguments before me as to the precise location of the historic footpath, and the path recorded on the DMS. If nothing else, this demonstrates the very real difficulties in seeking to identify with any degree of confidence the precise line of the footpath. Inevitably this causes understandable tension when there is uncertainty as to the location of the path relative to the property boundaries and where even very small differences of measurement or plotting can have real significance. 
The Council has rightly recognised its duty to ensure that a path which is recorded on the DMS is available for public use. Recognising the inadequacies of the evidence, the Order has been made in an attempt to create certainty for the landowners and the public. At the time the Order was made there was no solution that would benefit everyone. The Order has been made in accordance with the statutory provision of Section 119(6). This provides the framework which I have to apply when considering whether the Order should be confirmed.
I understand fully why the Objector has undertaken such detailed and impressive research in seeking to demonstrate that the DMS line of FP23 is not within his land. If I were able to accept the Objector’s conclusions, it would have a significant bearing on the application of the statutory tests. However, for the reasons given, the line determined by the Court order is the alignment that I am required to accept as the DMS route, and it is against this line that I, and the previous Inspector, have applied the section 119(6) tests.
Section 199(6) requires me to assess whether it is expedient to confirm the Order having regard to certain prescribed criteria which I have addressed earlier in this decision. The criteria detailed within section 119 are not exclusive and I am entitled to bring into consideration any other relevant factors.
My task is to weigh the competing factors and to reach a judgement on the expediency of confirming the original Order. For the reasons I have outlined, confirmation would have a beneficial effect on the owners of 201A, but a negative impact on the owner of 199A. Whilst the public will not be significantly impacted by whether they use the DMS route or the Order route, there is a marginal advantage to using the more direct line of the Order route and the fact that this involves crossing one residential curtilage rather than two. The advantage to the public of having the footpath available for use is however significant.
I have accepted that the Objector suffers ill health and that I am required as part of the PSED to bring this into account but, for the reasons I have outlined, this is not determinative. The weight that I can attach to the Objector’s characteristics must be proportionate. I must also have appropriate regard for the interests of others who have protected characteristics under the PSED. I recognise that if the Order is not confirmed, the DMS route remains recorded passing within the curtilage of the Objector’s home. Thus, whether or not the Order is confirmed, the Objector’s fundamental concerns and anxieties will remain. 
The Objector invites me to find that his interests dictate that the public footpath through his property should in effect be stopped up and an alternative route should be created for the public to access FP 32, or that the remaining network would be regarded to be sufficient. Such an outcome is not within the ambit of the options available to me which are confined to confirming or not confirming the Order, or to propose confirmation subject to some modification. There is no sensible modification I can propose to the Order within the confines of the land lying between the dwellings 119A and 2201A.
9. One pervasive and significant consideration is the tension and animosity that the ongoing dispute has caused, and which will undoubtedly continue in the absence of a conclusive resolution. It will be to the benefit of the landowners and the public for this long-standing issue to be resolved, and that is a factor to which I attach significant weight, and which leads me to conclude that it is expedient for the Order to be confirmed notwithstanding that I have found this will be detrimental to the interests of the Objector.  I come to this conclusion with a degree of reluctance. It is the least bad of the two alternatives available to me. Not to confirm the Order would still leave the Objector with a public footpath across his land in an intrusive position. The additional distance imposed by confirming the Order will not significantly exacerbate the sense of intrusion. 
FP 40
10. The IOD proposed that the diversion of FP 40 be confirmed without modification. I have heard no new evidence in relation to FP 40 and have no reason to interfere with the previous Inspector’s conclusions in respect of that element of the Order.


Width
11. The Order provides for the diverted sections of both FP32 and FP40 to have a recorded width of 1.5 metres. This is the minimum width that can reasonably and realistically be attributed to the footpath. I recognise that, particularly in the case of FP32, the confined space within which the footpath is to be located means that width is a real issue in terms of the impact on the land over which it is to pass. The need to keep an unobstructed width of 1.5 metres will limit the beneficial use to which the land can be put to; in particular it will preclude use of the land for the parking of the Objector’s motor home, although the Court Order route already has the same impact, albeit for a lesser distance. I am unable to identify a means of mitigating this impact.
Other matters
12. At paragraph 32 of the IOD the Inspector detailed a request from the OMA to modify the Order to describe limitations on the proposed new paths. I have adopted the modification proposed by the Inspector in response to that request but including the correction to one figure in a grid reference.
Overall conclusion
13. Having regard to the above, and all other matters raised in the written representations, I conclude that the Order should be confirmed.
Formal Decision
I confirm the Order subject to the following modifications: 
- Add to the Schedule to the Order, a new Part 3, as follows:
“PART 3
Limitations
Greasley Footpath No.40
SK 4839 4637 Stile
SK 4836 4638 Stile
SK 4832 4637 Stile”
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