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	· The application, dated 22 December 2020, is made under Schedule 2, paragraph 4 of the Commons Act 2006.
· The application is made by Tomas D J S Hill.
· The application is to register waste land of a manor as common land in the Register of Common Land.
	





	


Decision
The application is refused. 
Preliminary Matters
The application land was provisionally registered as common land under register unit CL412 on 24 December 1968 following applications from Launceston Rural District Council and Altarnun Parish Council dated 28 June 1968 and 27 June 1968 respectively.  
An objection was made by Trebartha Estates Limited on the basis that the land was not common land at the date of registration. 
Entry 2 in the land section of CL412, dated 15 June 1972, notes that the provisional registration was cancelled under Regulation 8 of the Commons Registration (Objections and Maps) Regulation 1968 pursuant to applications dated 2 May and 13 June 1972 by Launceston Rural District Council and Altarnun Parish Council. 
Accordingly, I am satisfied that the application land was provisionally registered under section 4 of the Commons Registration Act 1965, that an objection was made in relation to that provisional registration and that the provisional registration was cancelled in the circumstances specified in sub-paragraph 4(5) of Schedule 2 to the 2006 Act.   
The Application Land
The application land comprises an area of land located to the southeast of Trevague Cottage and consists of various areas of scrubland and trees, much of which is open to the highway. It forms part of a larger holding, the Trebartha Estate - an area of around 3,210 acres of agricultural land, 510 acres of forestry/amenity land and around 1,765 acres of common land. 
Main Issues
The main issues are:
(a) whether the land is waste land of a manor; and 
(b) whether the land fulfils the character of waste land of a manor.
Reasons

Whether the land is waste land of a manor 
There is no direct evidence which would demonstrate the land is manorial in origin, for example a manorial plan identifying the area of land as falling within a particular manor. However, there is some evidence which indicates that the land formed part of the manor of Trevegue. For example, various extracts from ‘’Trebartha The House by the Stream (By Brian Latham (1971)) indicate that the manor of Trevegue was situated in the parish of Altarnun and was associated with the tenement called Newton. In addition, I have been provided with a copy of a mortgage dated 30 August 1733 which refers to a tenement called Newton located in Altarnun along with references to tenements in Altarnun forming part of the manor of ‘Trevague’. 
While it is clear that neither of these documents conclusively establish that the application land formed part of that, or indeed, any other, manor, they do, however, indicate that the application land lies within an area recognised as having been manorial. As the 2014 Guidance explains, it is seldom possible to prove definitively that a particular parcel is ‘of a manor’; instead, it is sufficient to show, on the balance of probabilities, that the land lies within the general area of a recognised manor and that there is no convincing evidence to the contrary. 
In the present case, the objector does not dispute the land is of manorial origin. Furthermore, there is no evidence which would indicate that it was not. Consequently,  I am satisfied that it has been demonstrated that the land is most likely of manorial origin. However, there is little direct evidence that the land formed part of the waste land of the manor, and where evidence does exist, it does not clearly demonstrate that the land would qualify for registration under the 2006 Act. 
Whether the land fulfils the character of waste land of a manor
In the case of Attorney General v. Hanmer (1858) 2 LJ Ch 837 (‘Hanmer’), it was held that the true meaning of waste land of a manor is “..the open and uncultivated and unoccupied lands parcel of the manor other than demesne lands”. Further guidance on the approach to take in considering whether land fulfils the character of waste land can be found in the 2014 Guidance. 
It was clear from my site visit that all of the application land was open, unenclosed and accessible from the highway. Likewise, with the exception of a small area where trees had been planted as part of what appears to be the nearby commercial forestry, there was no indication on site that the land was being cultivated or was occupied to the exclusion of others. 
However, that is only part of the picture. In the present case, the tithe survey for Altarnun, undertaken in around 1841-1843, identifies the application land as forming part of parcel numbers 1835, 2714 and 2703. Parcel 1835 is listed as forming part of the tenement of Newton. It is described as ‘Burland Pits’, its state of cultivation is listed as ‘coarse pasture and furs’ and a rent charge was payable. While the quality of the land is not a decisive factor, the fact that it was listed as forming part of a specific tenement is good evidence that it was not considered to be waste land of a manor at that time. 
Parcel 2714 is described as ‘green’, its state of cultivation listed as ‘pasture’ and a rent charge was payable. It was owned by Richard Bate, occupied by Robert Parsons, and listed as pasture. Furthermore, the objector asserts that it is listed as forming part of the tenement of ‘Trevague’  and includes rights in respect of East Moor. While I do not have a full extract of that entry, and so cannot be certain that such is the case, what is clear is that this parcel was treated as part of a defined tenement and attributed to a named owner and occupier, which is inconsistent with land remaining as waste of the manor, particularly given that the same surveyor clearly identified other parcels as common or waste. 
Conversely, parcel numbers 2708 and 2709 are listed under the heading ‘Commons and Waste’, are similarly described as ‘coarse pasture’ or ‘pasture’ but are clearly recognised as waste in South and West Carne respectively. Likewise, parcel numbers 2691 and 2692 are identified as East Moor while parcel numbers 2700, 2701 and 2702 are listed as West Moor with all of this land recognised and identified as common land. 
As a general rule, no tithe was payable on land considered to be common or waste. However, I accept that the tithe survey is a complex source and the way in which rent charges were applied differed in different parts of the country. In the present case, while the parcels forming East and West Moor were recognised as areas of common land, the tithe apportionment records contain notes which indicate that rent charges were payable nonetheless (albeit they had been ‘apportioned on the estates to which the same are apportioned’). However, while I agree that the survey for Altarnun only reflects the position at a particular point in time, despite its flaws and inconsistencies, it provides a detailed and contemporaneous record of how land was identified, valued and attributed in this locality in the mid-19th Century. Indeed, I note that the surveyor consistently distinguished between land forming part of tenements and land identified as commons or waste.
Taken as a whole, while I accept that the tithe evidence indicates that some of the commons in the area were productive land and a rent charge was applied, a distinction was nevertheless made between land forming part of a tenement and other areas of land considered to be common or waste. There is no evidence which would explain why a different approach should have been, or was, taken to plot numbers 1835 and 2714. Indeed, one would expect that if these areas had been considered common or waste, they would have been identified as such, as appears to have been the local custom.   
In this case, the entries for parcels 1835 and 2714 are unambiguous. They are identified as forming part of a tenement, their use is described as pasture (albeit of perhaps low quality) and they were subject to a rent charge. Taken together, this indicates that the land had been appropriated and was treated as part of a holding, rather than remaining as waste land of the manor. 
The applicant asserts that the use of the term ‘green’ to describe parcel 2714 indicates that it was considered to be waste. While that may hold true in some parts of the country, there is little evidence that the term was used in that context in this particular area. Furthermore, the term “green” in tithe surveys was often used descriptively to denote grassy or open land and did not carry any established legal meaning in this context. It therefore cannot be relied upon to indicate waste status. Indeed, there is nothing which would explain what was meant by the term and while I note the assertion that its situation at the side of the highway and near to a cluster of buildings suggests it is waste, that is merely supposition. It does not provide any meaningful support to the applicant’s case. 
I also note the various maps that have been produced indicate that these parcels of land have remained open to the highway up to the present day. While this is consistent with land of rough or marginal quality, it does not undermine the significance of the tithe evidence. 
Accordingly, and in the absence of any cogent evidence that these attributions were anomalous or mistaken, coupled with the fact that other areas of commons and waste are clearly identified in the tithe apportionment, I consider the tithe evidence in respect of parcels 1835 and 2714 indicates that the land had, at that time, already ceased to be waste. 
Turning then to parcel 2703, unlike parcels 1835 and 2714, this is clearly identified as ‘public roads and waste’. However, it is clear that, at the time of the tithe survey, this land already formed part of the public highway. As such, even if it had historically possessed the characteristics of waste, its incorporation into the public highway means that, under the statutory scheme, it cannot now be registered as common land. Little appears to have changed in the intervening period and the highway authority has confirmed that this land still forms part of the public highway. 
While I note the applicant’s arguments in respect of whether or not land forming part of a highway falls within the definition of common land, Schedule 2 of the 2006 Act only allows for registration of land as common land which could, in principle, have been registered under the Commons Registration Act 1965 (“the 1965 Act”). Section 22 of the 1965 Act expressly excludes any land which forms part of a highway from registration. As such, I do not consider parcel 2703 meets the relevant criteria for registration. 
Other Matters
The applicant has drawn my attention to a recent decision (COM/3316968) in which it was acknowledged that where an objector wishes to argue that the status of waste has been lost by reason of the land having at some earlier point in time ceased to fulfil the Hanmer criteria, the evidential burden rests with the objector to prove that to have been the case. I agree with that approach and consider the evidence before me indicates that the plots 1835 and 2714 had ceased to be waste by the time of the tithe survey. However, I would add that where there is evidence that land has, at a given point in the past, ceased to be waste land of a manor (as in the present case), the burden then shifts back to an applicant to show either that it has not or, where it has, that it has subsequently reverted to waste. No such evidence has been provided in this case.  
The objector has requested that I make a finding that the application is without merit and should not have been made. However, the provisional registration of the land and the circumstances in which it was subsequently cancelled meet the gateway requirements of Schedule 2. Furthermore, I am mindful that these applications are often made in the public interest and in order to protect land which may have a particular historical significance. Accordingly, I do not agree that the application is without merit.
Conclusion
While I acknowledge the land is most likely of manorial origin, the tithe survey records indicate that by 1843, all three parcels had either ceased to be waste or had become part of the public highway, which is expressly excluded from registration. As such, they were not waste land of a manor at the time of the application and, consequently, do not qualify for registration.
Consequently, having regard to these and all other matters raised, I conclude that the application should be refused, and the land should not be added to the Register of Common Land.   
Rory Cridland
INSPECTOR
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