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	An Inspector appointed by the Secretary of State for Environment, Food and Rural Affairs

	Decision date: 15 January 2026



	Appeal Ref: ROW/3359980


	This appeal is made under Section 53(5) and Paragraph 4(1) of Schedule 14 of the Wildlife and Countryside Act 1981 (‘the 1981 Act’) against the decision of Cambridgeshire County Council (the Council) not to make an Order under section 53(2) of that Act.
By an application dated 27 October 2022, the British Horse Society (the applicant) claimed that a bridleway, between bridleway no.8 Haddon and Morborne Hill, should be added to the definitive map and statement for the area. 
The application was refused by the Council and the applicant was formally notified on 3 January 2025.

	
Summary of Decision: The appeal is allowed.

	[bookmark: bmkReturn]


Preliminary Matters
I have been directed by the Secretary of State for Environment, Food and Rural Affairs to determine this appeal on the basis of the papers submitted. I have not visited the site, but I am satisfied that I can make my decision without the need to do so.
In writing this decision I have found it convenient to refer to the numbered points marked on the Council’s plan. I therefore attach a copy of this plan. 
The applicant requests that the Secretary of State directs the Council to make a Definitive Map Modification Order (DMMO) to add a bridleway between points 1 and 14 on the attached plan. 
On the 19 December 2024 the Council resolved not to make an Order to record the route as a bridleway. They concluded that there had not been a ‘discovery of evidence’; notwithstanding this they also concluded that overall, the historical evidence was of insufficient strength to meet the legal test.
Main Issues
The original application was made under Section 53(2) of the 1981 Act which requires the surveying authority to keep their Definitive Map and Statement under continuous review, and to modify them upon the occurrence of specific events cited in Section 53(3).
[bookmark: _Hlk163824582]In relation to the addition of a right of way, Section 53(3)(c)(i) of the 1981 Act provides that a modification order should be made on the discovery of evidence which, when considered with all other relevant evidence available, shows that a right of way which is not shown in the map and statement subsists or is reasonably alleged to subsist over land in the area to which the map relates.
I must also consider if the evidence submitted is new evidence. The Courts have previously found that in order for evidence to be ‘new’ it cannot have been previously considered when determining if public rights exist. In Burrows v Secretary of State for Environment, Food and Rural Affairs [2004] EWHC 132 (admin) (Burrows) the judge stated, ‘an inquiry cannot simply reexamine evidence considered when the way or ways in question were first entered on the definitive map; there must be some new evidence, which when considered with all the other evidence available, justifies the modification’.
In The Queen v Secretary of State for Environment ex p. Riley [1989] JPEL 921 (Riley) it was held that ‘if evidence is discovered which is different from evidence originally relied upon…, it does not matter that such evidence does not really add to the weight of the original evidence… The new evidence was sufficient to trigger off the right to apply for modification of the highway’. 
In arriving at my conclusions, I have taken account of the evidence submitted by the parties, the relevant parts of the 1981 Act and the findings of the Courts in the cases of Secretary of State for the Environment ex parte Bagshaw and Norton (QBD) [1994] 68 P & CR 402 [1995] (Bagshaw and Norton) and R v Secretary of State for Wales ex parte Emery [1996] 4 All ER 367 (Emery). At this stage I need only to be satisfied that the evidence meets Test B, the lesser test.
[bookmark: _Hlk164676761]As made clear by the High Court in Bagshaw and Norton Section 53(3)(c)(i) involves two tests: 
Test A - Does a right of way subsist on the balance of probabilities? 
[bookmark: _Int_ZKANWkX9]Test B - Is it reasonable to allege that a right of way subsists? For this possibility to exist, it will be necessary to show that a reasonable person, having considered all the relevant evidence available, could reasonably allege that a right of way subsists.
[bookmark: _Int_0KqNsv7n]In relation to Test B, the Court of Appeal recognised in the Emery case that there may be instances where conflicting evidence was presented at the schedule 14 stage. In Emery, Roche LJ held that “…The problem arises where there is conflicting evidence…In approaching such cases, the authority and the Secretary of State must bear in mind that an order…made following a Schedule 14 procedure still leaves both the applicant and objectors with the ability to object to the order under Schedule 15 when conflicting evidence can be heard and those issues determined following a public inquiry.”
For documentary evidence, Section 32 of the Highways Act 1980 (the 1980 Act) requires consideration of any map, plan or history of the locality, or other relevant document, which is tendered in evidence, giving it such weight as is appropriate, before determining whether or not a way has been dedicated as a highway. Therefore, I must consider whether or not the documentary evidence available to me, when considered as a whole, shows that bridleway rights have existed historically over the route.
Reasoning
Documentary evidence
Elton Inclosure Records 1779
The Inclosure Award does not make reference to the appeal route. There is no known Inclosure plan for Elton, an estate plan dated shortly after inclosure in 1784, appears to have been produced using information from the Award. The plan does not show the appeal route. The applicant states that there are other known bridleways that are not shown on this plan, therefore the absence of the appeal route does not mean that it did not already exist. There is little weight that can be given to this evidence, as the award itself does not show or refer to the appeal route.   
Tithe Map for Haddon and Morborne 1837 & 1839
The appeal route lies entirely within the parish of Elton for which there is no Tithe map, these Tithe maps are for the neighbouring parishes. No details for Elton are shown. The route of Haddon bridleway no.8, which joins the appeal route at its northern end, is not shown.    
Ordnance Survey (OS) Map 1 inch to 1-mile 1894, 1898 and 1901
[bookmark: _Hlk189050265]The appeal route is shown on these maps. The 1894 edition depicts it as a double pecked track, the key indicates this is an unfenced minor road. As the parish boundary is shown along the eastern side of the brook it is difficult to tell if the route continues northwards from point 14. The 1898 and 1901 editions depict the route as a single dashed line, the key indicates this is a footpath. However, there is no category for a bridleway. On both of these editions there is a clear continuation of the route in a northerly direction from point 14 on the eastern side of the brook. The appeal route is depicted in the same way as the continuation, which is now recorded as bridleway no.8 Haddon. 
Ordnance Survey 25 inch to 1-mile 1889, 1901 and 1924; 6 inch to 1-mile 1927 and 1950
The route is depicted in the same manner on all of these maps; it is shown as double pecked lines. All the editions with the exception of the 1950 map, annotate the application route as ‘B.R’, indicating a bridleway. On the 1889, 1901 and 1927 editions the continuation of the route north of point 14 is also annotated B.R. The 25 inch editions also annotate ‘F.B’ or ‘Footbridge’ at point 13/14, the northern end of the route and the crossing point of the route over the brook. The 1950 map shows no change in the depiction of the route, except that it is now annotated ‘F.P’, indicating a footpath.      
I consider that this is good evidence of the physical existence of the route at the time, it also shows that a route did continue northwards into the parishes of Haddon and Chesterton. From 1888 Ordnance Survey maps carried a disclaimer to the effect that the representation of a track or way on the map was not evidence of the existence of a public right of way. Taken in isolation the Ordnance Survey maps consequently hold some evidential weight, although in relation to the status of the route, due to the disclaimer, the weight is limited. Although in this case as the route has been shown consistently in the same manner from 1889 to 1927, it could still be useful evidence in determining the status, particularly when considered in conjunction with the other evidence.
Bartholomew’s Map 1902 & 1940
Both editions of Bartholomew’s map show the appeal route as a pecked line, the key indicates this refers to both footpaths and bridleways. It is noted that the continuation of the route in a northerly direction from point 14 is shown in the same manner. It is known that the Bartholomew maps were not based on an original ground survey, they were primarily based on the OS maps but included revisions and added information. In addition, the maps do carry a disclaimer that states ‘the representation of a road or footpath is no evidence of the existence of a right of way'. Limited weight can be given in relation to the status of the route, due to the disclaimer, however, the maps were produced for sale to the public they therefore add some weight and are considered alongside the other evidence.     
Finance Act Documents 1910
The Finance Act plan shows the appeal route passing through four hereditaments. The valuation book provides details of the owners and occupiers, there are however, no deductions made for ‘Public Rights of Way or User’. Landowners were not legally obliged to claim a deduction for rights of way crossing their land, therefore the lack of a deduction for the appeal route does not necessarily mean that a public right of way did not exist at this time. I therefore consider that this evidence is neutral.    
Huntingdonshire Handover Maps 1929
Following the Local Government Act 1929 responsibility for the maintenance of roads was handed over to County Councils, at the time the Council responsible for the area of the appeal route was Huntingdonshire County Council. The handover maps are OS map sheets that were marked up to show the highways that were maintainable at the public expense.  
The appeal route is shown on the map as a dashed green line, the key indicates this refers to public rights of way, ‘maintained by HCC’ is written in red ink next to this. The Council contend that this was an internal working document, there are a number of handwritten annotations in different ink colours, some of which have been crossed through. The Council argue that it is possible the green dashed line, shown on the line of the appeal route, could have been added to the map at the time of compiling the Draft Definitive Map in the early 1950’s. The path numbers marked on the map adjacent to the appeal route, BR20 and BR21, accord with the numbers used on the Draft Definitive Map.
The applicant claims that although this evidence is not conclusive of public rights, it is good evidence as the Highway Authority would not have accepted the responsibility of maintenance lightly. The applicant disputes the Councils contention that the route was only marked as a bridleway at the time of the definitive map process. The applicant states some of the numbering on this map differs to that shown on the Draft Definitive Map. There are also routes that were shown on the Draft Definitive Map that are not shown on this map.
I acknowledge that this document has been used as a working document, it is clear that there are annotations that have been added, however, these are usually in red ink and dated. The applicant has identified an annotation dated 1947, which appeared to be written over the top of another green dashed line on the map sheet. This may indicate the green dashed line was on the map prior to the definitive map process. I therefore consider it is a reasonable assumption that all the routes identified as public rights of way, and maintained by Huntingdonshire County Council, were marked on the map prior to the definitive map process as they all appear with the same green ink. I consider this evidence weighs in favour of the application and I would accord it a reasonable amount of weight.          
Elton Sales Particulars 1941
I consider this evidence does not add any weight to the applicants claim as the plan is reproduced from the OS, no rights of way are identified on the plan which is typical of sales particulars. The conditions of sale refer to hunting being ‘with the Fitzwilliam’ which could be of relevance, as use by the Hunt was referred to by the Elton Estates in their objection letter in 1954, this is referred to below. 
Ordnance Survey 1:25000 1948 and 1955
These maps show the full length of the appeal route as a single dashed line. On the 1948 edition the route is annotated as ‘B.R.’, the continuations of the route both north and south are also annotated ‘B.R.’; however, on the 1955 edition the annotation has changed to ‘F.P’. Once again although this is good evidence of the physical existence of the route, the weight is limited with regard to the status. 
Definitive Map Records
The parish survey for Elton does not show the appeal route, however, the neighbouring parishes of Haddon and Chesterton did claim a bridleway from point 14 in a northerly direction. This became Haddon bridleway no.8 and Chesterton bridleway no.4 as they are now shown on the Definitive Map. The parish survey for Haddon clearly refers to the route of no.8 as ‘B.R’ and states it connects with Chesterton and Elton and had been used by the public for over 20 years. Although Elton parish council had not claimed the appeal route it later appeared on the Draft Definitive Map as bridleway no.20 and 21. It is thought that council officers may have added the appeal route to the Draft Definitive Map on the basis it was included in the parish survey for the neighbouring parish.    
Correspondence dated 1954 from an agent representing the Elton Estate raises an objection to the inclusion of bridleway no.20 and 21. It was stated that the route originated from the passage of the Hunt in the latter part of the 19th century and this does not constitute a legal right of way. It also refers to the disadvantage of impeding cultivation in fields belonging to their tenants. Further it states there is no trace of the route on the enclosure award and it was not requested by the parish council when matters were discussed with them in 1932. An earlier letter dated 1950 also refers to rights of way conclusions being previously reached following research and discussion with the parish council. The applicant disputes this, in 1930 M. Proby of the Elton Estates was elected to the parish council. The parish minutes of 1934 indicate that, following the enactment of the Rights of Way Act 1932, a map was signed off and submitted as the Elton parish return. However, the minutes do not indicate that any discussion took place; indeed, no parish council meeting was recorded between March 1931 and March 1934.
Following the objection to the draft map by the Elton Estates, the County Council at the time subsequently decided to delete bridleway no.20 and 21 (the appeal route). Therefore, when the Definitive Map was later published in 1961, with a relevant date of 9 September 1953, Haddon bridleway no.8 appeared as a cul-de-sac path ending at the parish boundary with Elton (point 14).   
Is there ‘New Evidence’
It not possible to know what historical evidence, if any, was considered in making the decision to initially add the route to the Draft Definitive Map and then to subsequently delete it. Therefore, I consider the evidence submitted as part of this appeal (OS maps, Bartholomew’s maps and the Huntingdonshire handover map) can be considered as new evidence in accordance with the case of Burrows. In addition, the applicant claims there has been a ‘discovery of evidence’ by the discovery of an anomaly on the Definitive Map of the existing cul-de-sac bridleway, Haddon bridleway no.8, where it ends on the Elton parish boundary (point 14). I would agree that the discovery of an anomaly can be considered as ‘discovery of evidence’ and should be considered alongside the other evidence.
Cul-de-sac Bridleway
As described above, the removal from the Draft Definitive Map of the appeal route, left the southern end of Haddon bridleway no.8 as a cul-de-sac, as the route then ended on the parish boundary. Both Chesterton and Haddon included the route on their respective parish surveys. The schedule for Haddon noted that the route of bridleway no.8 connected to routes in the neighbouring parishes and stated it had been used for 20 years. Therefore, this would seem to suggest that the public had used the continuation of the route into Elton.  
The applicant refers to the case of Eyre v New Forest Highway Board (1892) JP 517, which provides direction that where a cul-de-sac route links to a route of uncertain status, that route could be a highway of the same status. I accept that in some circumstances cul-de-sacs do exist and can be highways, however, when considering the evidence in this case I consider that would be unlikely. Point 14 is not a place of interest where a public bridleway would end, there is evidence of a footbridge over the brook. Furthermore, I agree with the applicant that even if the appeal route had originated from use by the Hunt (as stated by the landowner), this would not subsequently prevent a public right of way from being established by long use.  
Conclusions on Documentary Evidence
The key documentary evidence in this case are the OS maps, the Huntingdonshire handover map 1929, Bartholomew’s maps and the documents relating to the parish surveys and definitive map process. The OS maps are generally limited to showing the physical existence of the routes they show and have limited weight with regard to their status, due to the disclaimer. However, in this case they consistently show the appeal route as a route that was capable of being used on horseback from 1889 up to 1948. The 1950 edition still showed a physical route but annotated it as a footpath. In addition, the appeal route is shown as a continuation of a route from the parishes of Chesterton and Haddon. There is consistently a footbridge annotation on the OS maps at the point the route crosses the brook and therefore there is evidence there has been a physical means to connect the routes. In addition, the Huntingdonshire handover map of 1929 adds a reasonable amount of weight, as it appears to show the appeal route was considered publicly maintainable. Bartholomew’s maps, which were sold to the public, add some evidence of the reputation of the route as a public through route.  
The Haddon parish survey c.1950 for bridleway no.8 states it connects to Chesterton and Elton, suggesting it was considered as a through route at the time. It is stated that the route had been used for over 20 years, which justified its inclusion on the definitive map. I give some weight to the fact that there is no reasonable explanation for a public bridleway to end at point 14, it is reasonable to assume that the public would continue their journey into Elton parish and along the appeal route. It is a possibility that the public, as well as the Hunt, used the appeal route, however, when it came to recording the route, the landowner clearly had concerns of the impact on the land and the tenants.   
In conclusion, I consider that the documentary evidence when taken as a whole, shows that a public bridleway can be reasonably alleged to subsist along the application route.      
Conclusions
As set out above, in order to justify the making of an Order to add a public bridleway, under sub-section 53(3)(c)(i) of the 1981 Act, it is necessary to provide sufficient evidence to show that a right of way which is not shown subsists or is reasonably alleged to subsist.
I have concluded that the documentary evidence when taken as a whole does show a reasonable allegation that the status of the appeal route should be recorded as public bridleway (between points 1-14). At this stage I only need to be satisfied that the route is reasonably alleged to subsist, and I consider this test is met. Therefore, an Order should be made on those grounds. If objections are made there would be an opportunity for the conflicting evidence to be tested more thoroughly and the issues determined at an inquiry.    
Having regard to these and all other matters raised in the written representations I conclude that the appeal should be allowed.
Formal Decision
The appeal is allowed.
In accordance with paragraph 4 (2) of Schedule 14 to the 1981 Act Cambridgeshire County Council is directed to make an Order under section 53 (2) and Schedule 15 of the 1981 Act within three months of the date of this decision to add the public bridleway as shown between points 1 to 14 on the plan appended to this decision. 
This decision is made without prejudice to any decisions that may be given by the Secretary of State in accordance with her powers under Schedule 15 of the 1981 Act.

J Ingram
Inspector
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