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	Hearing Held on 18 November 2025 

	by Claire Tregembo BA (Hons) MIPROW

	an Inspector appointed by the Secretary of State for Environment, Food and Rural Affairs

	Decision date: 23 January 2026

	Application Ref: COM/3329839
The Salt Marshes, Warton
Register Unit No.: CL45 
Commons Registration Authority: Lancashire County Council 
· The application dated 10 August 2023, is made under section 38 of the Commons Act 2006 for consent to carry out restricted works on common land.
· The application is made by Natural England.
· The works comprise fencing for ten years and permanent low marker posts, boardwalks, steps, gates, direction posts, and information panels as part of the proposed King Charles III England Coast Path.


[bookmark: bmkReturn]Decision 
1. Consent is granted for the proposed works in accordance with the application dated 10 August 2023 subject to the following conditions:
1) Consent for the fencing is granted for a period of ten years from the date of this decision. 
REASON: To ensure the retention of the fencing is reviewed and removed if no longer necessary.
2) All gates permitted by this consent shall be compliant with BS 5709 and maintained in a safe condition for use.
REASON: To ensure accessible gates remain in place for the duration of this consent.
Preliminary Matters 
2. I carried out an unaccompanied site visit on 17 December 2025 on a sunny but cold day. I was able to walk along the proposed section of the King Charles III England Coast Path (ECP) on the Common. I also walked along a track on the north west bank of the River Keer to the site of the proposed marker posts. 
3. An earlier application for works on the Common to facilitate the ECP was withdrawn by Natural England (NE). The previous application and the reasons for its withdrawal are not before me. The proposed alignment of the ECP has already been determined and approved under the Marine and Coastal Access Act 2009. This includes section 25A and section 26(3)(a) Directions under the Countryside and Rights of Way Act 2000 (the 2000 Act) to exclude members of the public from parts of the Common due to it being salt marsh unsuitable for public access, and for nature conservation purposes. I am unable to consider changes to the Directions, the alignment of the ECP, or its suitability for use by the public. I am only able to consider if consent for the proposed works should be granted having regard to the main issues set out below. 
4. Any consent for works granted by this decision is without prejudice to any other consents, approvals, or permissions that may be required.
5. Some parties considered some of the existing fencing and stock car racing circuit on the Common do not have the relevant permission in place. This is not a matter before me, and I do not have enforcement powers relating to commons. 
Description of the site
6. The Common is made up of approximately 419.344 hectares of salt marsh, grazing marsh, slag bank, and other habitats between the railway line, the sea, Jenny Browns Point and the channel of the River Keer in Warton. The Register of Common Land notes ‘the position of the river channel may change from time to time due to accretion or erosion’. 
7. The common is owned by a number of parties including Lancashire County Council (LCC), Lancashire Waste Services, a local farmer, Morecambe Bay Wildfowlers Association (the Wildfowlers), and the Royal Society for the Protection of Birds (the RSPB). 
The Main Issues
8. Section 38 of the 2006 Act provides that a person may apply for consent to carry out restricted works on land registered as common land. Restricted works are any that prevent or impede access over the land, including the erection of fencing; the construction of buildings and other structures; the digging of ditches, trenches and the building of embankments; and the resurfacing of land if this consists of laying concrete, tarmacadam, coated roadstone or similar material.
9. I am required by section 39 of the 2006 Act to have regard to the following in determining the application:
(a) the interests of persons having rights in relation to, or occupying, the land (and in particular persons exercising rights of common over it);
(b) the interests of the neighbourhood;
(c) the public interest, which includes the interest in nature conservation, conservation of the landscape, protection of public rights of access, and the protection of archaeological remains and features of historic interest;
(d) any other matters considered to be relevant.
10. I have had regard to Defra’s Common Land Consents Policy Guidance in determining this application, which has been published for the guidance of both the Planning Inspectorate and applicants. However, every application will be considered on its own merits, and a determination will depart from the guidance if it appears appropriate to do so. In such cases, the decision will explain why it has departed from this guidance. 
The Application 
11. The application is for consent for works for approximately 720m of 1.2m high post and wire fencing alongside the ECP in two sections for ten years including two field gates, three flights of steps approximately 5m long and 2m wide (or ramps if viable), directional signs and information panels, a low line of periodic low marker posts across the slag banks to identify the extent of access rights, two sections of boardwalk approximately 15m and 60m long and 2m wide, new pedestrian or kissing gates in existing boundaries and the replacement of any existing gates or stiles with new pedestrian or kissing gates. 
12. Only 300 metres of the proposed fencing is on the Common with the rest in close proximity. New gates in existing boundaries and the replacement of existing stiles or gates would improve access to the common so do not require consent and some of the proposed gates are not on the Common. Boardwalks are not resurfacing with a metalled or similar surface and would sit on top of the ground without any excavation of the land. Therefore, they also do not require consent. However, the application includes all the works listed and I will consider them as a whole package when determining if consent should be granted. 
Reasons
The interests of those occupying or having rights over the land
13. There are registered grazing rights for sheep and their followers over the Common and one of these rights is exercised. The Wildfowlers have shooting rights over the Common and Electric Airshows Ltd. has an agreement with a landowner to operate drones over the Common which is registered with the Civil Aviation Authority.
14. The proposed fencing would reduce the land available for grazing by approximately 1,2000m2. The Roger Wilkinson holds grazing rights and supported the proposed fencing as it would protect his sheep and wildfowl from dogs and would also keep the public away from quicksand which can trap people. The proposed field gates would provide sufficient access for his needs. 
15. Reference was made to a right for Warton Parishioners to access part of the Common with horse and carts to take sand. The landowners did not recall this right being exercised. The area for sand extraction was believed to be close to land owned by LCC and can be accessed using existing field gates. 
16. The Wildfowlers had concerns that the ECP would attract more people onto the Common close to their shooting area. They were concerned the fencing would not prevent the public and their dogs from entering the Common and disturbing wildlife and would prevent their members escaping a rising tide. The Wildfowlers considered only a 2m high stock proof fencing would be sufficient to prevent the public and their dogs from accessing the Common. They have 154 members, and it would be difficult to provide keys to the locked gates to all of them.
17. Under the 2006 Act the public has access rights over the Common subject to restrictions for dogs at certain times of year. Therefore, the Wildfowlers need to follow the relevant health and safety practices for shooting on publicly accessible land. The proposed fencing would confine walkers to the ECP along the north eastern edge of the Common. Furthermore, the approved section 25A and section 26(3)(a) Directions would exclude the public from this part of the Common when the ECP is opened. Therefore, I consider the proposed works would have limited impact on shooting activities. The Directions would reduce the likelihood of the public being within the wider shooting area and it would be easier to spot them. 
18. NE accept the proposed fencing would not completely prevent dogs or the public from entering the Common. However, they considered the proposed fencing, along with the information panels providing details of access restrictions, would encourage the public to keep themselves and their dogs on the line of the ECP and off this part of the Common. 
19. There is a field gate proposed in the middle of the north eastern boundary of the Wildfowlers land along with another approximately 270m northwest. There are already existing field gates within the Common near Sand Lane. NE also stated they were willing to work with landowners if additional field gates were needed for access. I consider the proposed field gates would provide sufficient access for the Wildfowlers and additional gates could be provided if needed. 
20. I consider the proposed 1.2m heigh fence with seven or eight strands of wire would allow anyone to escape an incoming tide in an emergency. A 2m high stockproof fence as suggested by the Wildfowlers would significantly restrict egress in an emergency and would have a detrimental impact on the landscape and public enjoyment of the Common. The proposed information boards would include links to tidal data, making it easier for owners, occupiers, and the public to check the tide times. 
21. Furthermore, once opened the ECP would provide an additional pedestrian access to the Common approximately 500m northwest of the proposed gate into the land owned by the Wildfowlers. The method of locking the gate is not for me to consider but, combination locks would avoid the need to provide multiple keys to the Wildfowlers. 
22. Electric Airshows Ltd. considered the ECP and associated works would affect their operation of drones in airspace above Warton Marsh by increasing footfall onto the marshes and could place the public at risk. The line of the ECP has already been approved and the impact of the ECP on landowners and occupiers was considered when determining the alignment. The proposed fencing would help keep the public on the route of the ECP deterring wider access to an area of Common that the public currently has access to. I consider the proposed fencing would have limited impact on the operation of drones over the Common. 
23. Land Registry Title Deeds refer to a right of way for carriages, carts, and other vehicles granted by an Indenture in 1872 and in Conveyances made in 1855 between the landowners and the Ulverston and Lancaster Railway Company. None of the parties could identify the location of the vehicular right of way so it has not been possible to determine if the proposed fencing affects the right of way. NE confirmed they would make provision for this right of way if it were identified and affected by the proposed fencing. They also confirmed that Network Rail would be able to access the Common to maintain the railway. There is a tramway shown on the 1891 and 1919 Ordnance Survey maps, but this would not be affected by the proposed works if it is the land affected by the Indenture or Conveyance.
24. A Conveyance dated 3 April 1985 between the Vendors, James and Roger Wilkinson, states that the purchasers, the Wildfowlers, ‘will not erect fences on the said land hereby conveyed or in any way interfere with or prevent the vendors’ rights of grazing or pasturing sheep’. Roger Wilkinson, the vendor with the grazing rights, appeared at the hearing and supported the proposed fencing. Therefore, the fencing is unlikely to interfere with or prevent their grazing rights. 
25. A Conveyance dated 30 March 1989 between British Railways Board and James and Roger Wilkinson states that the purchaser agreed to ‘not at any time: a) without previously submitting detailed plans and sections thereof to the Board and obtaining their approval thereto and b) without complying with such reasonable conditions as to foundations or otherwise as the board deems necessary to impose or erect or and any buildings or structures or to execute any works on any part of the property within a distance of 5 metres of the Board’s land and works’. The scale plans of the proposed fencing appear to show it is at least 5m from the railway boundary. 
26. It is not within my powers modify or discharge covenants or determine if the proposed works are in breach of them. The decision before me relates to the consent for works on the Common having regard to the requirements of section 39 of the 2006 Act. If I consent to the proposed works, NE will need to ensure that any other necessary consents, permissions, or approvals are in place before undertaking the proposed works.    
27. I consider the proposed fencing and field gates strikes the right balance in allowing landowners and occupiers to access the land, protecting sheep and wildfowl, and allowing anyone caught out by high tides to safely leave the Common. Therefore, I consider the proposed works would have a limited negative impact on landowners, occupiers, and those having rights over the Common. 
Nature conservation
28. The Common is subject to a number of European and UK protected conservation designations including the Morecambe Bay Ramsar site (Ramsar), Morecambe Bay & Duddon Estuary Special Protection Area (SPA), Morecambe Bay Special Area of Conservation (SAC), and Morecambe Bay Site of Special Scientific Interest (SSSI).
29. In implementing the ECP and associated coastal margins, NE needs to fulfil their obligations under the Habitats Directive and Habitats Regulations in relation to European sites. They must take reasonable steps to further the conservation and enhancement of the notified features of any SSSI, comply with their duty as a public authority to have regard to conserving biodiversity, and consider any potentially significant effects on habitats or species protected under legislation.
30. NE produced a Habitat Risk Assessment (HRA) to assess the impact of the ECP on the international sites and a Nature Conservation Assessment (NCA) to assess the impact on domestic sites. The HRA considered the ECP and coastal access would have a likely significant effect on designated features with a risk of increased access leading to damage to intertidal habitats and an adverse impact on migratory and breeding birds. Walkers, particularly those with dogs, could disturb nesting birds and wintering bird populations. The NCA found the ECP and coastal access would have a negative impact on breeding birds, particularly ground nesting birds, due to disturbance by people and dogs. 
31. Mitigation measures to reduce the impact of the ECP were considered in the HRA and NCA. These included excluding the public from the more sensitive salt marsh area of the Common under section 26(3)(a) of the 2000 Act on nature conservation grounds to protect roosting, feeding, and breeding birds and the Direction for this has already been approved. There would also be further exclusions under section 25A due to the land being unsuitable for public access. These areas are on the seaward side of the proposed fencing. 
32. The proposed fencing is intended to reduce damage to habitats and disturbance to bird populations by confining walkers and their dogs to the ECP. It is considered that without the proposed fencing, the public would leave the ECP and create a network of paths within the protected habitats leading to a wide range of detrimental impacts to habitats and bird populations. NE advised that earlier exclusions under section 26(3)(a) of the 2000 Act have not been adhered to. A 2017 RSPB report found that public access before and after the introduction of the 2000 Act rights had caused disruptions that led to a decline in bird populations. 
33. The proposed interpretation panels and advisory signs would inform the public of the approved restrictions, designated conservation sites, and safety information to encourage them to keep off the sensitive protected habitats and keep dogs under control. The HRA and NCA concluded the mitigation measures would mean there would be no likely significant effect on the designated conservation sites and wildfowl from the ECP. 
34. A Higher Level Countryside Stewardship Agreement is in place until 2028 which provides financial support for grazing on the Common, a traditional form of land management. This agri-environmental scheme aims to return the SSSI to a favourable or recovering condition. The proposed fencing would act as a physical barrier to prevent negative interactions between dogs and sheep as well as bird populations. 
35. In addition to the proposed fencing a row of low wooden marker posts is proposed across the slag bank with information panels erected to indicate the edge of the section 26(3)(a) excluded access area. A fence is not considered necessary here due to it being a smaller, less remote area.
36. Some concerns were raised about the impact on flora and fauna species within the fenced line of the ECP due to increased use and removal of grazing that could change the vegetation and result in the trampling of rare species. Strimming could be used to mimic grazing and may be necessary to ensure an accessible route for the public if use does not keep vegetation low. There was no evidence before me about any rare flora or fauna in the area to be fenced. 
37. Taking the findings of HRA and NCA into account I consider the proposed fencing and other works would reduce the impact of the ECP on the designated conservation sites and have a positive impact on nature and habitat conservation. 
Conservation of the landscape
38. The Common is within the Morecambe Bay Limestones Natural Character Area (MBNCA) (previously the Arnside and Silverdale Area of Outstanding Natural Beauty). 
39. Section 245 (Protected Landscapes) of the Levelling-Up and Regeneration Act 2023 (the 2023 Act) imposes an active duty on relevant authorities to seek to further the statutory purposes of protected landscapes. 
40. Statement of Environmental Opportunity 2 (SEO2) for MBNCA aims to ensure the long-term sustainable management of the coastal zone by conserving and managing its habitats, including salt marshes, for their tranquillity and diverse range of species. Measures could include restoring and enhancing the coastal SSSI, Ramsar, SPA, and SAC, managing and expanding wetland habitats, ensuring the habitat quality is sufficiently high to support breeding and wintering waders and wildfowl, promoting informed interaction with the coastal landscape, and providing a coastal access route that allows for improved access to and understanding of the coast whilst respecting the sensitive habitats and species of the coastal margin. 
41. Some parties were concerned the proposed fencing would intrude on the wild and open nature of the landscape and the open views across the estuary and Morecambe Bay. They considered it would create a sharp dividing line between significantly different grazing regimes resulting in contrasts in colour, quality, and texture of vegetation. They considered walkers would be visually and psychologically enclosed by the proposed fencing.
42. NE considered there would be some small-scale landscape impact from the proposed fencing, information panels, and advisory signs, but considered this impact would be minimal, particularly as there is already fencing on the Common. The proposed fencing would be at the edge of the Common alongside a raised earth bank and drystone wall which would minimise the visual impact. The design of the proposed fencing would also reduce its visual impact, and walkers would be able to see over it due to the low height. Therefore, the open views of the salt marsh would not be affected. NE does not consider there would be a sharp divide in the different grazing regimes due to the relatively low level of grazing on the Common.
43. NE stated the low marker posts would be visible due to their location on the slag bank. However, their low height would ensure they are visible to those in the immediate vicinity but not from a distance. 
44. I consider the proposed fencing, information panels, and advisory signs would have a visual impact on the landscape, particularly in the immediate vicinity of them. However, many of the existing fences are in a more prominent position with no banking alongside them. During my site visit, I found they had limited impact on the landscape from a distance. Therefore, I consider the proposed fencing, information panels, and notices would be less obvious from a distance due to their low height, design, and nearby wall and bank. Most of the other information panels and advisory signs would be at the edge of the Common, close to raised banks, existing structures, or the slag banks so would be less visible from a distance. Vegetation could also help hide the proposed fencing as has happened with some of the existing fences on the Common. The proposed steps would be at the edge of the Common on banking that would hide them from a distance and would not be visible from most of the Common.
45. There is already a difference in the height of the vegetation at the edge of the Common along the line of the ECP where vegetation is much shorter than on the salt marsh. There are contrasts in vegetation texture, quality, and colour across the Common. Use of the ECP could keep the vegetation at a similar low height and if not, strimming would be necessary to ensure ease of use by the public which would replicate grazing. I do not consider the proposed works affect the affect the vegetation aspect of the landscape.
46. I consider the visual impact of the proposed fencing, information panels, and advisory signs would be outweighed by the protection they give to the designated conservation sites, bird populations, and sheep which make up part of the MBNCA. In the long term, this protection is likely to have a positive impact on the landscape. The proposed works support the aims of SEO2 for MBNCA which includes providing a coastal access route, sustainable management, and conservation of protected habitats. Therefore, the proposed works would further the statutory purposes of the protected landscape in accordance with the 2023 Act. 
The Interests of the Neighbourhood and Protection of Public Rights of Access
47. The Ramblers and Opens Spaces Society (OSS) had no objection to the proposed boardwalks, kissing gates, steps, and low markers because there is already public access to these areas and these proposed works would enhance access benefiting the public and those living in the area. They would prefer ramps to steps if possible and NE would be willing to provide ramps if they are viable. However, during my site visit, I found two of the proposed sets of steps would be on steep ground meaning ramps are unlikely to be feasible.
48. The Ramblers and OSS objected to the proposed fencing as it would prevent physical access and be a psychological barrier to the Common. They considered it would confine the public to a narrow corridor, quickly become overgrown, and reduce the openness of the Common making it less enjoyable for the public and making them feel unwelcome. They considered there are alternatives to the fencing such as waymarking, information and advisory panels, rangers, seasonal exclusions during bird breeding season, alternative routes for the ECP, and boardwalks. The Ramblers, OSS, and other parties also raised concerns about the safety of the ECP due to tides, shooting and the collapse of the railway embankment, and the robustness and maintenance of the proposed fencing. 
49. Public access over the Common was designated under the 2000 Act in 2005 and the public accessed the land prior to this. NE pointed out that the public currently use the Common around the northern bank of the River Keer with the areas around the slag banks being popular with local residents and dog walkers. Access to the rest of the Common is limited due to the terrain which includes creeks, channels, and quicksand, and there are limited physical enhancements to aid public access to this area. Parts of the Common are no longer accessible due to shifting sands and coastal erosion.
50. Between 2004 and 2014 a statutory restriction to the salt marsh on the Common was in place under section 26(3)(a) of the 2000 Act for nature conservation purposes. This was changed in 2014 to seasonal restrictions for dogs. However, these restrictions were not adhered to, and rangers were verbally abused and threatened when asking people to comply. NE considered the public need greater clarity and physical direction to avoid damage to the designated conservation sites and wildlife. The proposed fencing, information panels, and advisory notices would provide that and are necessary to protect this part of the Common from the increased use from the ECP. 
51. Matters relating to the suitability and safety of the ECP route were considered when determining its alignment and are not matters before me. However, this alignment was chosen because it strikes a fair balance between proximity to the coast, nature conservation, and the needs of the owners and occupiers. 
52. Those walking the ECP would have primary responsibility for their own safety, but the information panels and advisory signs would provide links to tide timetables to assist with informed decision making. The ECP would be higher ground at the edge of the Common furthest from the sea and anyone escaping an incoming tide would head here. From the ECP they could then take the most direct route to leave the Common and tidal zone. The proposed fencing and marker posts would also deter the public from entering the Common affected by quicksand, the tide, and water channels which can be hazardous to the public. 
53. The Directions would exclude public access rights over part of the Common under section 26(3)(a) of the 2000 Act for the purposes of habitat protection and to land not suitable for public access approved under section 25A of the 2000 Act. However, these Directions have already been approved and I cannot revisit them.
54. The Directions would not exclude the public from the most popular area of the Common on the north bank of the River Keer. Although not part of the ECP, the track here would be promoted as a viewpoint walk to enable the public to access a raised part of the Common to enjoy the view over the saltmarsh and bay. This viewpoint walk already exists and is well used. 
55. National Trails like the ECP are managed by local trail partnerships (LTP) with guidance and support from NE. LTP receive funding from NE to ensure they are maintained to a high standard. The works proposed would be monitored and maintained by the LTP who are led by LCC. The public would also be able to notify the LTP, NE, or LCC of any issues that arise between their checks of the ECP.
56. I consider the proposed steps, boardwalks, information panels, and advisory notices would improve access to the Common, make it more accessible, and increase the public’s understanding of the designated conservation sites and MBNCA. 
57. The proposed fencing would restrict the right to roam across part of the Common which would be unwelcome for some. However, there is currently little public use of this part of the Common and I consider the ECP would increase access here. Directions have already been approved to exclude the public from the land seaward of the fencing under section 25A and 26(3)(a) of the 2000 Act. I must balance public access against the benefits to nature conservation and habitat protection. The proposed fencing and other works would ensure public use does not damage the designated conservation sites, disturb bird populations, or worry sheep grazing on the Common. The proposed works would also protect the public from quicksand and other hazards on the Common. Therefore, I consider the proposed works would have a limited impact on the interests of the neighbourhood and the protection of public rights of access. 
Archaeological remains and features of historic interest
58. There are no known archaeological remains or features of historic interest on the Commons. 
Other Options
59. As stated in paragraph 48 above, other options for the alignment of the ECP were considered and the approved route was considered to be the most suitable.
60. NE has legal duties to prevent disturbance to protected habitats and species, and they considered a physical barrier is necessary to mitigate the impacts of the ECP and ensure the public keep off the designated sites. Waymarking, information and advisory panels, rangers, and seasonal exclusions would not provide sufficient mitigation to prevent the disturbance of protected habitats and species. Traditional stockproof fences were considered but would be more likely to be damaged by flotsam and jetsam from high tides causing it to be less effective. 
Conclusion
61. Having regard to these and all other matters raised in the written representations, I conclude that consent for works, as shown on the plans below, should be granted for the works subject to the conditions set out above. 
Claire Tregembo 
INSPECTOR
APPEARANCES 
The Applicant
Angela Harker	Coastal Access Senior Officer, Natural England
Darren Braine	Statutory Access and Nature Conservation, Natural England
Ralph Barnett	Senior Advisor and Commons Access, Natural England
For the Commons Registration Authority
Julie Neville	Lancashire County Council (Neutral)
Interested Parties
Roger Wilkinson	Landowner with grazing rights
Mike Walker	Appearing with Roger Wilkinson
Keith Sykes	Morecambe Bay Wildfowlers Association
Ian Brodie	Open Spaces Society and the Ramblers
Brian Jones	The Ramblers
Robin Horner 	Royal Society for the Protection of Birds
Chis Crockford	Electric Airshows Ltd. and resident

DOCUMENTS (submitted at the Hearing)
1. Map showing the Relationship between the King Charles III England Coast Path, CL45 and the proposed fencing

2. Land Ownership Map

3. LiDAR data Ground Height

4. Summary of case law referred to by Chris Crockford

5. 1891 Ordnance Survey Map

6. 1919 Ordnance Survey Map
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CL45 Map 3: Proposed infrastructure at Warton common

(work proposed as part of proposals to establish the King Charles lll
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