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	[bookmark: bmkTable00]Order Decision

	On papers on file

	by Nigel Farthing LLB

	An Inspector appointed by the Secretary of State for Environment, Food and Rural Affairs

	Decision date: 15 January 2026



	Order Ref: ROW/3369256

	This Order is made under Section 53(2)(b) of the Wildlife and Countryside Act 1981 (the 1981 Act) and is known as the West Berkshire District Council (Purley Meadows) Definitive Map Modification Order 2025.

	The Order is dated 15 April 2025 and proposes to modify the Definitive Map and Statement (DMS) for the area by adding two footpaths as shown on the Order map and described in the Order Schedule.

	There were four objections outstanding at the date of submission of the Order for confirmation.

	Summary of Decision: The Order is confirmed. 

	[bookmark: bmkReturn]


Preliminary Matters
Four objections to confirmation of the Order were outstanding at the time of submission for confirmation. Each of the objections raised issues relating to the current use of the land over which the Order routes pass and their suitability for use as public rights of way. None of the objections raised any matter relevant to confirmation of the Order and the objectors have not submitted any statement of case nor evidence to support the objection.
In the absence of relevant objections, I shall determine the matter on the basis of the papers on file. I am satisfied that I can make a proper determination without the need for a site visit.
In this decision I have found it convenient to refer to the Order map and for ease of reference a copy is attached. The Order map is annotated with points A to B and S to T which I shall refer to in this decision. 
The Order seeks to add to the DMS two public footpaths; the first between point S, located at the junction of Purley-on-Thames Footpath 4 (FP4) and Purley-on-Thames Footpath 8 (FP8) and point T. I shall refer to this as Order route 1. The second between point A, located on FP4 and point B. I shall refer to this route as Order route 2. Both routes are shown on the Order map and described in the Order schedule.
Although there are no relevant objections to confirmation of the Order it is necessary for me to be satisfied that the requirements for confirmation are met.
The Main Issues
The Order has been made under section 53(2)(b) of the 1981 Act in consequence of an event specified in section 53(3)(c)(i) of that Act which requires the discovery of evidence which (when considered with all other relevant evidence available) shows that a right of way which is not recorded on the DMS subsists or is reasonably alleged to subsist.
At this confirmation stage of the process, it is necessary for the evidence to show that the right of way subsists, a reasonable allegation is not sufficient.
The standard of proof to be applied is the balance of probabilities.
The Council, in making the Order in relation to Order route 2, rely upon a presumption of dedication arising further to the tests laid down in Section 31 of the Highways Act 1980 (the 1980 Act).
Accordingly, the date when the public’s right to use the Order route was brought into question must be established. The evidence must then be examined to determine whether there has been use by the public and that such use has been as of right and without interruption for a period of not less than 20 years ending on that date. Finally, it is necessary to consider whether there is sufficient evidence that there was no intention on the part of the landowners to dedicate public rights during this 20-year period.
In relation to Order route 1, there is no direct evidence of use and reliance is not placed upon a presumption of dedication pursuant to section 31 of the 1980 Act. I shall need to consider whether there is sufficient evidence for an inference of dedication at common law. 
Reasons
Physical features
For the reasons given I have not carried out a site inspection, but I have been provided with a number of photographs which show comprehensively the Order routes and the surrounding area to provide sufficient context. 
Order route 1 is aligned broadly north / south and runs alongside the west bank of the River Thames. Points S and T are located on FP8 and thus connect the route to an existing public footpath at each end. Point S lies immediately south of the Mapledurham Lock. FP 8 is recorded on the DMS passing through point S and continuing south to point T on a broadly parallel alignment but a short distance to the east of Order route 1. Due to erosion of the riverbank parts of the recorded alignment of FP8 are now located within the river. Order route 1 follows the well-used route now walked by the public and which is marked on current Ordnance Survey (OS) mapping.
Order route 2 is aligned east / west and would appear to have developed as a short-cut from FP4 to the river-side path. It crosses what was a flat open grass meadow, known as Purley Meadows, and at the relevant time was evident as a worn track. In 2023 the meadow began to be used for grazing horses which led to the erection of various fences. These impeded use of the route and resulted in an application being made for a Definitive Map Modification Order (DMMO) to record the route now in use. 
Point A is located on FP4 and thereby connects to the public highway network. Point B does not connect to a currently recorded public right of way, FP8 lying further east. Point B does however connect to Order route 1 which, if confirmed, will provide the required connection.
Documentary evidence
The Order was made under section 53(3)(c)(i) of the 1981 Act on the basis that evidence had been discovered to prove the existence of unrecorded public rights of way. 
The Council has investigated the usual archival sources but has found limited documentary evidence of relevance. Neither of the Order routes is shown on the 1841 Tithe Map nor on the 1910 Finance Act map. Neither route is depicted on OS mapping until very recent times.
Order route 1
The evidence relied upon for Order route 1 does not include any direct evidence of use although the physical evidence indicates that it is well used by the public. This route has been adopted by the public in response to a section of FP8 becoming incapable of use as a result of the erosion of the riverbank. 
Order route 1 has been in use for a sufficiently long period of time for it to be depicted on recent OS mapping including the Ordnance Survey Mastermap. This mapping was used by the landowner for the purposes of a deposit in 2024 under section 31(6) of the 1980 Act in which the feature shown on the map as Order route 1 is coloured purple indicating that the landowner recognised it as a public footpath.
Order route 2
Order route 2 was not depicted on OS mapping until 2024.
Aerial photography from the mid-20th century shows a network of worn tracks over the meadow. In 1930 a route approximating to Order route 2 is shown but in photographs taken in 1940 and 1947 the alignment appears to have changed. The Council comment that the worn tracks could have been created by livestock and the photographs are therefore of limited evidential value.
An aerial photograph taken in 2010 shows a worn path on the alignment of Order route 2 and shows people using it. This is good evidence of the physical presence of the route as a path at that time.
Order route 2 has not previously been claimed for inclusion on the DMS suggesting that it may not have been in regular use at the time of compilation of the first DMS.
Conclusions on documentary evidence
The documentary evidence demonstrates that the Order route 1 was not the original riverside path but that it has become sufficiently established in recent times for it to be shown on OS mapping and for it to be acknowledged by the landowners.
Order route 2, or a route on a similar alignment, may have existed from the mid-20th century but has only became sufficiently established to appear on OS mapping in very recent years. The limited documentary evidence is consistent with the claimed public status, but on its own is insufficient to be of significant weight.
User evidence for Order route 2
The initial application for a modification order was supported by 16 user evidence forms (UEFs) with a further seven forms being submitted later, giving a total of 23. The UEFs seek evidence for a variety of routes but do not relate to Order route 1.   They are relevant in the context of this decision only to Order route 2.
Of the 23 forms, 22 refer to use of Order route 2 with the earliest evidence of use being from 1979, but with the majority referring to more recent use, predominantly from the 1990s and continuing to 2023. 12 of the users refer to use of the route daily or the equivalent and the of remainder most refer to weekly use or the equivalent.
Twenty-year period
For the purposes of a statutory presumption of dedication under section 31 of the 1980 Act it is necessary to establish when the right of the public to use the route was first brought into question. In this case the meadow over which Order route 2 passes began to be used in 2023 for grazing horses and fencing was erected which obstructed pedestrian use of the route. The obstructions prompted the making of the Definitive Map Modification Order (DMMO) which in turn led to the Order under consideration being made in the same year.
Both the physical obstruction of the route and the making of an application for a DMMO are events which bring into question the right of the public to use the route. The relevant twenty-year period is to be calculated retrospectively from the date of bringing into question and on this basis the relevant period is 2003 to 2023.
Use as of right
Use is only as of right if it is undertaken without force, secrecy or permission. In this case the evidence of use is not challenged. There is no evidence prior to 2023 of any physical obstruction of the route or of any signage or instruction seeking to limit or control use. Accordingly, there is no suggestion that use was undertaken other than as of right.
Sufficiency of use 1996 to 2016
For a statutory presumption of dedication to arise the evidence must demonstrate, on a balance of probabilities, that the Order route 2 was, throughout the full relevant twenty-year period, used as of right and without interruption by a sufficient number of people to bring to the attention of a reasonable landowner that a right to use the route was being asserted.
I have referred earlier to the extent of the use disclosed by the UEFs. On the basis that the evidence is unchallenged, I am satisfied that the extent of such use is sufficient to give rise to a presumption of dedication.
Lack of intention to dedicate
Evidence of a lack of intention on the part of the landowner to dedicate the Order route as a footpath would rebut any statutory presumption of dedication. To constitute an effective demonstration of a lack of intention to dedicate the landowner, during the relevant twenty-year period, must have acted in a way which would have brought home to users of the route that they did not wish it to become a public right of way.
There is no evidence of any overt actions by the landowners which would sufficiently demonstrate a lack of intention to dedicate.
Section 31(6) of the 1980 Act provides a statutory alternative means of demonstrating a lack of intention to dedicate. To take advantage of this statutory provision it is necessary for the landowner to deposit with the relevant council a map of the land in question and a statement of any ways acknowledged to be public and subsequently to lodge a statutory declaration confirming no additional rights have been dedicated since the deposit of the map and statement.
The effect of making a section 31(6) deposit is ‘in the absence of proof of a contrary intention, sufficient evidence to negative the intention of the owner, or his successors in title to dedicate any such additional way as a highway’.
In this case the owners of Purley Meadows appear to have first made a section 31(6) deposit in 1990 with a further deposit being made in 1998, both pre-dating the relevant twenty-year period. A further deposit of a map and statement was made in July 2000, and this was followed with a statutory declaration in January 2001. A further statement and map were deposited in April 2024.
In this case the relevant deposit and declaration are those made in 2000 and 2001. The Council accept that the deposit and declaration were duly made and effective to negative any presumption of dedication but has concluded that, in the absence of any further declaration prior to 2024, the benefit of the protection afforded by section 31(6) came to an end on the lodging of the declaration in January 2001. As this was before the commencement of the twenty-year period the Council have regarded the deposit and declaration as ineffective in relation to Order route 2.
I do not agree with the Council’s interpretation of the effect of making a section 31(6) deposit and declaration. When a declaration has been lodged it has the effect of applying the protection of section 31(6) for the relevant period of time. The relevant period has changed; prior to February 2004 it was 6 years, from 2004 to 2013 it was ten years and since then has been 20 years. The period of protection can be extended by lodging a further declaration before the current period expires.
In this case, when the relevant declaration was submitted in 2001, the period was six years, thus the protection conferred would extend until January 2007. It may be argued that the period was extended to ten years, in which case protection would have expired in 2011, but that is not material to this decision. No further declaration was submitted within either the six or ten-year period and thus the protection would not have been extended.
The Council has, in the absence of any further declaration to extend the period, treated the protection as expiring on the date of the January 2001 declaration. For the reasons given I do not accept this to be a correct application of the legislation. Once the process was perfected by the 2001 statutory declaration, the protection of section 31(6) was effective for a period of six years, to January 2007, when it would lapse unless extended by a further declaration. Put a different way, the effect of failing to lodge a further declaration before the expiration of the relevant period is not, as the Council have asserted, to lose the protection enjoyed up to that date, but rather to result in the protection coming to an end at the expiration of the period.
For these reasons I conclude that the section 31(6) deposit and declaration were effective from 2000 to January 2007. The relevant twenty-year period of use is 2003 to 2023. Accordingly, the landowner is entitled to rely upon a lack of intention to dedicate in relation to use for the first 3+ years of the twenty-year period (2003 – 2007) and this is sufficient to prevent a presumption of dedication from arising. 
                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                         
Conclusions on user evidence
There is sufficient evidence of use of Order route 2 to give rise to a statutory presumption of dedication, but the landowner is entitled to rely upon a section 31(6) statement and declaration to negative the presumed intention to dedicate for part of the relevant twenty-year period.                                                                                                     
Common law
Dedication under common law requires sufficient evidence to allow an inference to be made that the landowner has in fact dedicated the route in question as a public right of way. There is no presumption and the burden of proof rests with the person claiming the way as public. Where reliance is placed on public use, there is no set period, but the extent of the use must be sufficient for an inference to be drawn of an intention to dedicate.
Having concluded that the requirements for a statutory presumption of dedication have not been met for either Order routes it is necessary for me to consider the position at common law.
Order route 1
I have been provided with no direct evidence of public use of Order route 1. Use can be inferred from the fact that Order route 2 joins Order route1 and those using Order route 2 are most likely to have also used Order route 1. Use of Order route 2 is demonstrated by 23 UEFs which I have found refer to frequent use. Use can also be inferred from the well-worn track and its depiction on current OS mapping.
In relying upon common law to make the order for Order route 1 the Council has placed significant weight on the 2024 section 31(6) deposit within which the landowners have identified this route as one accepted to be an existing public right of way. I agree that the route marked on the deposit map is Order route 1 and I also agree that the acknowledgement of public status is good evidence of an intention to dedicate. This, coupled with the inferred evidence of significant use by the public is sufficient for me to accept that the landowners have intended this route to be dedicated for use by the public and therefore that is it appropriate for the Order in respect of this route to be confirmed.
In coming to the conclusion I have reached, I have considered whether the previous section 31(6) deposits have any relevance to the inferences I can draw from the evidence. I have concluded that they do not, for the following reasons; first, the protection of the 2001 deposit expired no later than 2011 and possibly in 2007. Second, the footpath in question has effectively migrated inland due to erosion and I cannot be certain that it was in its current position at any time when section 31(6) protection was available. Finally, section 31(6) is predicated upon there being an “absence of proof of a contrary intention”. I regard the acknowledgement of public status to be the best evidence of proof of a contrary intention.
Order route 2
Whilst I have concluded that the 2001 section 31(6) deposit prevents any statutory presumption of dedication from arising, it is necessary for me to consider whether there is sufficient evidence to give rise to an inference of dedication at common law for the period after expiry of the section 31(6) protection.
I have found that the evidence of use of Order route 2 is significant both in terms of the number of users (22) and the frequency of use, with more than half referring to daily use and most of the remainder describing weekly use. The relevant period for me to consider is from either 2007 or 2011 to 2023. I do not consider anything turns on which starting date is used, there being no minimum period of use at common law.
Usually something more than just evidence of use is required to demonstrate that the landowner had an intention to dedicate although in some cases particularly heavy use, even over a relatively short period of time, could be sufficient if the evidence showed that the landowner must have been aware of the use and did nothing to prevent it. In this case, whilst accepting there is evidence of significant use, I am not necessarily satisfied that it was at a level to allow an inference of common law dedication to be drawn without other corroborating evidence.
Prior to the erection of fencing in 2023 there is no evidence of any overt action by the landowner to prevent or control use of the route. However, I am mindful of the series of section 31(6) deposits made by the landowner between 1990 and 2001 and that a further deposit was made in 2024. Where I am required to draw an inference that the landowners have in fact dedicated the route, the fact that they had earlier taken steps to prevent dedication of new public rights of way is difficult to ignore. Against this however, I should take into account the fact that the landowner has not formally objected to confirmation of the Order and this could be regarded as an acceptance that dedication has occurred
On balance I conclude that the relatively heavy use of the route over a period of 12 or possibly 16 years, coupled with the landowners not objecting to confirmation of this Order, is sufficient for me to accept that an inference of dedication arises at common law for Order route 2.
Width
The Order provides for both Order routes to be recorded with a uniform width of 3 metres, and I am satisfied this is a reasonable interpretation of the evidence of actual use reflected by the worn features on the ground.
Overall Conclusion
Having regard to these and all other matters raised I conclude that the Order should be confirmed. 
Formal Decision
I confirm the Order.
        

Nigel Farthing
Inspector
[image: ORDER MAP]
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