 
	Order Decision ROW/3363644



[image: LOGO]

	[bookmark: bmkTable00]Order Decision

	Site visit made on 6 January 2026

	by Claire Tregembo BA(Hons) MIPROW

	An Inspector appointed by the Secretary of State for Environment, Food and Rural Affairs

	Decision date: 16 January 2026



	Order Ref: ROW/3363644

	This Order is made under section 257 of the Town and Country Planning Act 1990 and is known as the County Council of Durham (Public Footpaths Nos. 48 and 49 Crook Parish) Public Path Diversion and Definitive Map and Statement Modification Order 2023.

	The Order is dated 17 November 2023 and proposes to divert the public rights of way shown on the Order plan and described in the Order Schedule.

	There were four objections outstanding when the County Council of Durham submitted the Order to the Secretary of State for Environment, Food and Rural Affairs for confirmation.

	Summary of Decision: The Order is confirmed.
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Preliminary matters
The Order was made prior to planning permission being granted. Some parties consider the Order should not have been made until the planning application was approved. Section 257(1A) of the Town and Country Planning Act 1990 (the 1990 Act) allows a competent authority to authorise the stopping up or diversion of any footpath, bridleway, or restricted byway if they are satisfied an application for planning permission has been made under Part III of the 1990 Act, and if the application were granted, it would be necessary to authorise the stopping up or diversion in order to enable the development to be carried out. Therefore, I am satisfied that the Order has been made in accordance with the 1990 Act. 
I will refer to various points shown on the Order map within my decision. For ease of reference a copy of the map is appended to the end of my decision. 
The Main Issues
The merits of the planning permission granted for the development are not matters that are before me in respect of this Order Decision. However, the grant of the planning permission does not mean that public rights of way will automatically be stopped up or diverted. As well as considering the need for the Order, I must weigh up the disadvantages or loss likely to arise as a result of the stopping up or diversion of the ways to members of the public or persons whose properties adjoin or are near to the existing highways against the advantages of the proposed Order. An Order can only be confirmed where the approved development is not substantially complete. There are effectively two issues that must be considered, the necessity test and the merits test. Confirmation of the Order requires that both are satisfied. 
In addition, in reaching my conclusions I have considered the requirements of the Equality Act 2010 where appropriate.
Whether the diversion is necessary to allow development to be carried out in accordance with planning permission
Planning permission has been granted for a housing development off High West Road. Three public footpaths commencing on High West Road cross the site although only two are affected by the development. The existing line of Footpath 48 Crook (FP48) will be crossed by a Sustainable Drainage System (SuDS) pond, a residential property, and a boundary fence. 
Some parties consider the diversion of the south eastern end of FP48 is not necessary because it is not affected by the approved development. Although this section of the footpath is outside of the development site, the new boundary fence will obstruct the existing footpath. If a gate or gap is provided in this fence, there will be a blind bend which could make some path users feel unsafe. 
The existing line of Footpath 49 (FP49) will be obstructed by a proposed tree belt at the northern boundary of the site. It is also intended to surface this footpath to encourage walking within the site and wider area. There are several trees with Tree Preservation Orders (TPOs) alongside the existing line of FP49. If FP49 is surfaced on its current alignment excavation work will occur within the designated root protection area that will very likely affect the health of the protected trees. Therefore, a minor diversion is necessary to ensure the health of the trees following the approved surfacing works.
Therefore, I am satisfied that the diversion of both footpaths is necessary to allow the development to be carried out in accordance with the approved planning permission.
Disadvantages of the proposed order
The proposed diversion will make FP48 24 metres longer and FP49 will be 10 metres longer. Additionally, there will be a 6 metre long link between the end of Footpath 51 Crook (FP51) and the new line of FP49. The Order routes are recreational and part of much longer footpaths. Therefore, I consider the short additional lengths will have limited impact on path users. 
Part of the proposed FP48 will run along a new 3 metre wide shared cycle and footway alongside the estate road. Defra Rights of Way Circular (1/09) recommends alternative alignments for rights of way should avoid the use of estate roads wherever possible and preference should be given to the use of made up estate paths through landscaped or open spaces away from vehicular traffic. 
Just over a third of the proposed FP48 will be alongside the estate road. There will be a grass verge on the south side between the road and shared cycle and footway and a wide landscaped area to the north. The rest of the new route will run through open landscaped areas and alongside the SuDS pond. I consider the use of paths alongside the estate road is kept to a minimum within the constraints of this development and the proximity of the path to green space means it will have limited impact on the enjoyment of those using FP48.
Concerns are raised about the safety of the Order routes and FP51 where they join High West Road as there is no footway along this side of the road particularly as use is likely to increase. The impact of the development on highway safety relates to the merits of the planning permission which I am unable to consider. Highway safety was considered at the planning stage. 
All three footpaths currently join High West Road so no new risks are created. The Order does not change the termination points of FP49 and FP51. The termination point of FP48 will move slightly to the west from point A to point D. The site access arrangements indicate there will be a new footway at point D with drop kerbs providing an accessible crossing point to the footway on the south side of High West Road. The applicant considers this will significantly improve safety and accessibility. Sightlines at points A and D are similar. However, there is a bus shelter at point A that path users need to look around to ensure it is safe to cross. Therefore, I consider the diversion of FP49 will have no effect on road safety and the diversion of FP48 will slightly improve accessibility and road safety. 
Some parties consider the Order routes do not need to be surfaced. They believe surfacing and diversion will change the character and heritage of the footpaths. No specific points of historic interest were mentioned, and prior to the development the land was largely open fields. I appreciate that path users may find walking in open fields on a natural surface more enjoyable but retaining the footpaths on their original line will not change the impact of the development on the character or heritage of the footpaths. 
The residential development is likely to lead to an increase in use of the Order routes. Surfacing some sections will make them more accessible and reduce the impact of increased use. For some people, a surfaced path would be easier to use and more enjoyable. 
Advantages of the proposed Order
The existing FP48 joins High West Road at a stile behind a bus stop. There is another fence slightly back from the field edge, two further fences on either side of an access track across the field, and another fence at the boundary with the development. None of these fences had access points and there appeared to be an unofficial diversion around the edge of the field with another stile. For the purposes of my decision, I will consider the line of the footpath to be as shown on the Definitive Map. 
If FP48 is retained on its current line, it will need access points at five places, and four of these are likely to be gates or stiles for stock control. The proposed new FP48 will not require structures making it more accessible and easier to use. The relocation of the termination point away from the bus stop and the provision of a footway and drop kerbs on High West Road will make it more accessible and safer. Path users will no longer need to cross a track used by agricultural vehicles. 
The new footpaths will cross the estate road, but this will be the case if they are not diverted. If FP48 remains on its current alignment it will cross the estate road at an angle close to a bend with less visibility and a longer crossing than on the new alignment. Therefore, the diversion will result in FP48 crossing the estate road at a safer point. 
As mentioned in paragraphs 7 and 14 above the diversion of FP49 would allow it to be surfaced improving ease of use, accessibility, and durability while protecting the trees with TPOs.
The proposed development will also provide new pedestrian and cycle links to Briar Gardens and Lilac Gardens and an ‘unsurfaced welly walk’ with links to the Order routes. These will increase access to the wider rights of way network from the surrounding area.
Whether the development is substantially complete
At the time of my site visit, some of the estate roads and edging for FP49 were laid out, the SuDS pond partly dug, boundary fencing erected, and some of the properties completed. However, the majority of the works had not commenced or been completed. I am satisfied the development is not substantially complete.
Requirements of the Equalities Act 2010
Surfacing parts of the Order route, the reduction in access controls, the provision of drop kerbs on High West Road, and new pedestrian and cycle links will increase accessibility and traffic free routes. I consider this will benefit some groups with protected characteristics meeting the requirements of the Equalities Act. 
Conclusions on the relevant tests
I have concluded above that it is necessary to divert the Order routes to allow development to be undertaken in accordance with approved planning permission. 
I consider there will be limited impact on public enjoyment and convenience due to the slight increase in length and use of a path alongside the estate road. Although the development will affect the character of the Order routes, this will occur regardless of the diversions. The Order routes will largely run through green corridors or alongside green space. Therefore, I consider any impact on the enjoyment of the route due to the surfacing and change from open fields will be minimal. 
The surfacing works, reduction in access controls, relocation of the termination point of FP48, and new drop kerbs will increase accessibility, safety, and durability of the Order routes which will benefit path users. There will also be new pedestrian and cycle links as a result of the development further improving access.
Therefore, I consider the benefits of the Order outweigh any disadvantages arising from it. Accordingly, I conclude that the necessities and merits tests are met.
Other Matters
Some of the parties raise concerns about level alterations on the site, the impact of construction works, and future development. These relate to the merits of the planning permission and potential future concerns which are not matters I can take into account when considering the Order. 
Conclusions
Having regard to these and all other matters raised in the written representations I conclude the Order should be confirmed.
[bookmark: bmkScheduleStart]Formal Decision
I confirm the Order.
Claire Tregembo 
INSPECTOR
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