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	by James Blackwell LLB (Hons) PGDip, Solicitor

	An Inspector appointed by the Secretary of State for Environment, Food and Rural Affairs

	Decision date: 06 January 2026



	Order Ref: ROW/3338070

	This Order is made under Section 53(2)(b) of the Wildlife and Countryside Act 1981 (WCA 1981) and is known as The Cornwall Council (Addition of a Restricted Byway at Little Trenay in the Parish of St Neot) Modification Order 2021.

	The Order is dated 14 September 2021 and proposes to modify the Definitive Map and Statement (DMS) for the area by adding a restricted byway as shown in the Order plan and described in the Order Schedule.

	There were 3 objections when Cornwall Council (‘the Council’) submitted the Order to the Secretary of State for Environment, Food and Rural Affairs for confirmation.

	Summary of Decision: The Order is not confirmed.

	[bookmark: bmkReturn]


Preliminary Matters
The Order concerns the addition of a restricted byway between the northern end of Bridleway 20 in St Neot and the entrance of Little Trenay, which is a working farm. The route is shown between points A and B on the Order map. There are three objections to the Order which remain outstanding. As observed on my site visit, the route is presently obstructed and overgrown, and mostly in a state of disuse. 
Main Issue
The Order has been made under Section 53(2)(b) of the WCA 1981 on the basis of an event specified in Section 53(3)(c)(i), namely the discovery of evidence which shows that a right of way subsists, or is reasonably alleged to subsist, which is not currently shown in the Council’s DMS. 
Whilst a Definitive Map Modification Order (DMMO) can be made on the basis that a public right of way is reasonably alleged to subsist, the standard of proof is higher for the Order to be confirmed. At this stage, evidence is required to show, on the balance of probability, that a right of way subsists. Accordingly, to confirm the Order, I must be satisfied on the balance of probability, that a restricted byway subsists over the claimed route. 
Reasons
The evidence in support of the Order is primarily made up of historic documentary evidence, which means the provisions of s32 of the Highways Act 1980 (HA 1980) are relevant. When considering whether dedication of a public right of way has occurred, these provisions require me to take into consideration any map, plan or history of the locality tendered in evidence, or any other relevant document provided, and give these documents such weight as appropriate in the circumstances. 
It is worth highlighting that the Objectors do not dispute the physical existence of the route (either now or in the past). However, the Objectors say that the evidence does not demonstrate public rights over the claimed route, and instead contend that the route was a private accommodation road, which provided access to fields around Little Trenay. 
Tithe Documentation
The Tithe Map (1842) shows the claimed route as a clearly defined lane, which is bounded on both sides by adjacent plots and fields. This appears similar to how other highways in the area are depicted on the same map. The map also shows a solid line with a brace symbol at Point B of the claimed route, which connects to other sections of the surrounding road network in St Neot. The Council says this demonstrates the claimed route was considered part of apportionment 2845, which encompassed parts of this road network. The associated entry from the tithe apportionment describes 2845 as “public roads”. 
Tithe documents can generally give no more than an indication as to whether any way is public or private. Indeed, it was not the job of the tithe commissioners to ascertain the status of roads, and both public and private roads would have the same impact on tithable values. In support of this point, in Merstham Manor Ltd v Coulsdon and Purley Urban District Council [1937], it was held that tithe maps make no distinction between a public and a private road. Their object is to show what is tithable and the roadways are marked upon them as un-tithable parts of land whether they are public or private. 
In turn, whilst the claimed route could have been shown on the tithe map on account of it being a public road, it is just as possible that it was included on the map as an un-tithable private accommodation road, as claimed by the Objectors. 
Finance Act Records
The Finance Act 1910 introduced a new land tax which was levied on the basis of incremental land value. As part of its implementation, a detailed survey of land was undertaken across the country to establish the baseline value of individual plots (or hereditaments). Public highways were generally excluded from any hereditament, as they were not subject to any associated levy. 
The district valuation map (1910) again shows the claimed route as a clearly defined lane, which falls outside of any hereditament. Where a route is external to any numbered hereditament, there is a strong possibility that it was considered public highway. However, there could be other reasons to explain its exclusion. For example, there are some cases of a private road being excluded from any hereditament, due to it being used by a number of people, but without its ownership being assigned to any individual. This example would potentially be consistent with the Objectors’ contention that the route was an accommodation road to serve various tenant farmers of Little Trenay, particularly given much of the historic mapping shows the route terminating at Point A.  
In turn, it is certainly possible that the exclusion of the claimed route from any hereditament on the district valuation map is indicative of it being considered a public highway at that time. The lack of any entries in the Field Book pertaining to any easements or rights of access for Little Trenay could also be suggestive of the same. However, given there are other possible explanations for how the route is depicted, these records are not conclusive on this point. As highlighted by Lewison J in Fortune v Wiltshire CC [2012], the Finance Act records are not definitive; they are simply one part of the jigsaw puzzle to be considered along with other relevant material particular to each case. 
Parish Survey Records
The Council suggests that parish survey records also support the case for public rights over the claimed route. In particular, they point to a draft survey of public rights of way carried out in 1952, in which surveyors described the ultimate destination of Bridleway 20, which ends at Point A of the claimed route, as “Little Trenay”. In the current DMS, surveyors also describe the termination of Bridleway 20 as “road south west of Little Trenay”. The Council says it is inconceivable that surveyors would have recorded Bridleway 20 on the definitive map if it terminated at a cul-de-sac, and therefore claim the Order route must have benefited from public rights around that time. Whilst this may be a logical inference, it does not necessarily follow that any such view held by the surveyors was accurate. 
Indeed, questions over the claimed route’s status are raised in various correspondence between the Parish Council, the District Council and the landowner of Little Trenay between 1974 and 1978. In themselves, none of these letters are conclusive as to the claimed route’s status. However, the 1978 letter from Caradon District Council’s Deputy Environmental Services Officer does say that the “section of footpath from Lower Tredinnick to Little Trenay does not appear upon the definitive map of public footpaths, and the County Council do not accept it as a highway”. The letter goes on to say that 20 years’ user evidence would be needed to record the route as a footpath. 
Assuming this letter relates to the claimed route (which seems likely), then it appears that officers of the Council in 1978 did not consider the claimed route benefited from public rights. Whatever the view of the district surveyors in 1952, the Council’s position with regard to the route’s status has not been consistent. Such inconsistencies limit the overall persuasiveness of the parish survey evidence. 
St Neot Parish Council Minutes
Extracts from the minutes of St Neot Parish Council between 1934 to 1945 suggest some payments were made to contractors for the maintenance of a footpath between “Tredinnick to Trenay”. For example, the minutes of 27 March 1942 record an entry of £1 being paid to H Masters for “paring Tredinnick Footpath”. Whilst it is not wholly clear whether this maintenance related to the claimed route, if it did, then it would suggest the Parish Council considered it to carry public footpath rights around that time. Otherwise, they are unlikely to have incurred maintenance costs in respect of its upkeep. 
Commercial Maps and Aerial Photographs
Various historic maps depict a way which broadly aligns with the Order route. These include Greenwood’s Map 1826-1827, Bartholomew’s map 1922 and Ordnance Survey maps between 1805 and 1950. Together, these maps suggest that a physical route, likely suitable for vehicle use, existed along the Order route since the early 19th century, if not before. However, whilst helpful in evidencing the physical character of the route, these maps are not demonstrative of public rights. The same is true of the aerial images of the route taken in 1946 and 1988. 

Cul-de-Sac
The Objectors say that the claimed route could not have been a public highway, as Point A of the route terminates in a cul-de-sac. Conversely, the Council says the route could have provided vehicular access to the start of Bridleway 20, which was added to the DMS sometime around 1952. The Council also highlights that there are hundreds of examples of public highways in Cornwall which terminate in a cul-de-sac.
The historic map evidence is varied in terms of whether there is any onwards continuation of the claimed route from Point A. For example, the Finance Act records appear to show Point A as the end of any vehicular route. On the Tithe Map, the route is shown to continue southwards from Point A, but only for a short distance, where it then appears to terminate around the nearby tributary/neighbouring woodland. Some of the earliest commercial maps do appear to show the claimed route connecting to other vehicular routes around Point A, but these are not consistent, and many others from a similar time show the route terminating around Point A. 
In terms of Bridleway 20, the Council says it was added to the DMS based on 20 years’ user evidence. In turn, whilst Point A does now connect with a public right of way, it cannot be assumed this was always the case. 
Overall, more of the evidence is indicative of Point A having been a cul-de-sac, particularly insofar as vehicular rights are concerned. Whilst again, this factor is not conclusive in itself, it nonetheless supports the Objectors’ contention that the claimed route was previously a private accommodation road used to access the fields south of Little Trenay, rather than a public highway. 
Other Evidence
The sales particulars for the Lewarne Estate in 1916 also lend support to the Objector’s position that the claimed route was considered a private accommodation road around this time. Indeed, the estate map for this sale shows roads which are now recognised as public highway with a brown wash, whereas the claimed route, which formed part of this estate, is shown uncoloured. The associated sales particulars for Lot 9, which encompassed fields to the south of Little Trenay (which follow the line of the claimed route), also describe this land as “abutting an accommodation road”. 
When responsibility for the maintenance of public highways was transferred from Rural District Councils to County Councils pursuant to the Local Government Act 1929, handover maps were prepared to show which roads were maintained at the public expense. The claimed route is not shown coloured on the associated handover map. This indicates that the Rural District Council did not consider it a highway maintainable at the public expense around this time, which lends further support for it being a private accommodation road, and not a public highway. 
Conclusions on Evidence
There is certainly some evidence which points towards historic public vehicular rights over the claimed route, most notably the Finance Act documentation and the Parish Council minutes. Whilst less persuasive, the tithe documentation, parish survey records and commercial maps could also be indicative of the same. 
However, the same documentation could also point towards the claimed route having been a private accommodation road, which provided access to fields south of Little Trenay. The cul-de-sac evidence, the Lewarne Estate sales particulars and the absence of the claimed route from the 1929 Handover map, all add weight to this supposition. Overall, these factors tip the balance in favour of the Objectors’ case. 
In turn, I do not consider that the evidence is sufficient to demonstrate, on the balance of probability, that a restricted byway subsists over the claimed route. Whilst the Council says that public rights could exist over the claimed route even it was an accommodation road, the evidence is also not sufficient to demonstrate this was the case. 
Conclusion
1. Based on the evidence before me, I am not satisfied, on the balance of probability, that a restricted byway subsists over the claimed route. Having regard to these and all other matters raised in the written representations I conclude that the Order should not be confirmed.
Formal Decision
 I do not confirm the Order.
James Blackwell
Inspector
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