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Registration Authority: Westmorland & Furness Council

	· The application, dated 12 April 2025, is made under Section 38 of the Commons Act 2006 for retrospective consent for the carrying out restricted works on common land.

	· The application is made by Becx Carter on behalf of Dacre Parish Council (“the Parish Council”).

	· The works comprise the installation of roadside fencing and gates




	


Decision
1. Consent is granted for the works in accordance with the application subject to the following condition: -
· That the fencing be removed no later than ten years from the date of this Decision.
REASON: To preserve the open character of the common land.
Preliminary matters
2. This application is to be determined on written representations following an unaccompanied site visit which was undertaken on 29 October 2025. 
3. In determining whether consent should be given for the proposed works I am required to have regard to the matters set out in s.39 of the Commons Act 2006 (“the 2006 Act”).
4. Four representations have been received including three by way of objection to the application.
5. For the purposes of identification only, the location of the proposed works is shown on the attached plan (the plan).
Description of the site
6. This application relates to Spire House Common which is registered with Westmorland and Furness Council (the Council) as one part of CL242 (the application land). The area of the registered parcel of common is not known but it has a frontage to the public highway of 201.8 metres. It is shown in part edged green and in part red on the attached map.
7. The application land is broadly rectangular in shape with the frontage to the highway being the longest boundary. The application concerns fencing to the highway frontage. The remaining three boundaries are mainly fenced from the grazing land beyond and I assume these fences are the responsibility of the owner of the adjoining land. I understand that prior to the erection of the fence along the frontage this boundary was open to the road.
8. The application land is described in the decision of a Commissioner in 1982 as ‘an old quarry which has been used as a tip; the vegetation is very rough, not possible to graze’. This remains an accurate description. It supports a number of apparently naturally generated trees, rough grass and scrub. A track enters from the road, passing through the site and exiting along the north-east boundary into a field which was being grazed by sheep at the time of my visit. 
9. The level of the application land is generally below that of the road and surrounding parcels, consistent with it having once been a quarry which may have been partially infilled. There is a significant drop from the road into the quarry along the boundary south-east of the point where the track enters. I estimate the drop to be perhaps two metres but certainly sufficient to prevent vehicular access (and to dissuade a person on foot from trying to enter) along this boundary section. The short roadside boundary north-east of the gate is relatively level with the land inside the parcel. 
10. The track which runs through the parcel is hard surfaced for approximately twenty metres from the road and then proceeds as an unmade grass track. A spur leads from the track onto a concrete pad located on land to the north-east of the application land. It is easy to imagine that, prior to the erection of the gate, the track would have provided an easy and tempting means of vehicular access to the site which, because of its remote and secluded location, is highly attractive to anyone wishing to fly-tip. Alternatively, it would be easy for a vehicle to draw up along the roadside boundary and deposit rubbish into the depression I have described.
11. The application seeks retrospective consent for the roadside fence and gates. The fencing and gates enclose the entire roadside boundary. The fencing consists of round wooden poles with three strands of tensioned wire. The style of fencing is similar to that used for the other boundaries to the site and in keeping with other fencing in the immediate area. There are two gates, a five-rail wooden gate across the vehicular track and immediately to the north-east of this a pedestrian gate of similar construction. Both gates are similar in style and construction to existing gates in the immediate vicinity. The vehicular gate is locked but the pedestrian gate was not locked and was readily accessible.
The Application
12. The application is made under s.38 of the 2006 Act. The application seeks retrospective consent for the fencing and gates I have described. 
13. The Applicant explains that the fencing and gates were erected to prevent fly-tipping of large and dangerous items, said to include white goods, furniture and building waste, which has taken place over a period of at least eight years. The Applicant parish council has undertaken the responsibility and cost of clearing such items from the site.
14. The application is objected to by two of the four parties who have responded to consultation. The objectors each object in principle to permanent fencing on common land and the impact that it has on the essentially open character that should prevail.
15. Friends of the Lake District (FOLD), whist objecting to the fencing for the reasons outlined, support the retention of the gates, recognising their value in preventing vehicular access to the site which facilitates the fly-tipping complained of by the Applicant. FOLD note the ‘uneven terrain’ behind the fencing and suggest that this should in itself be a sufficient deterrent to fly-tipping from this aspect.
16. The Open Spaces Society (OSS) notes that the Applicant does not own the land, although recognises that the land remains subject to protection by any local authority under section 45 of the 2006 Act. OSS question whether the erection of the fencing falls within the powers conferred by section 45. This section gives power to ‘a local authority in whose area the land or any part of it is situated ‘ where the owner of the land cannot be identified, to ‘take any steps to protect the land against unlawful interference that could be taken by an owner in possession of the land’. The owner of the application land cannot be identified, fly-tipping is an unlawful interference with the land, and the lawful owner would, subject to obtaining consent in accordance with this application, be entitled to erect a fence to prevent the interference. I am therefore satisfied that the works are within the powers conferred by section 45. 
17. OSS do not object to the retention of the gates but dispute the need for fencing to deter fly-tipping, considering that the ‘existing screen of vegetation an adequate defence’. 
Main issues
18. Section 38 of the 2006 Act prohibits the carrying out on registered common land of any restricted works without the consent of the appropriate national authority.

19. [bookmark: _Ref293039799]Restricted works are defined to include ‘the erection of any fencing’.

20. Section 39 of the 2006 Act requires regard to be had to the following in determining this application:

(a) the interests of persons having rights in relation to, or occupying, the land (and in particular persons exercising rights of common over it);

(b) the interests of the neighbourhood;

(c) the public interest, which includes interest in nature conservation, conservation of the landscape, protection of public rights of access and the protection of archaeological remains and features of historic interest;

(d) any other matters considered to be relevant.

21. I have had regard to Defra’s Common Land Consents Policy (November 2015) and Guidance (the Guidance) in determining this application. The Guidance states that works ‘should take place on common land only where they maintain or improve the condition of the common or where they confer some wider public benefit and are either temporary in duration or have no significant or lasting impact.’ The objective of this policy is to safeguard the common for current and future users to use and enjoy. 

22. The Guidance has been published for the benefit of both the Planning Inspectorate and applicants.  However, every application will be considered on its merits, and a determination will depart from the guidance if it appears appropriate to do so.  In such cases, the decision will explain why it has departed from the guidance.

Reasons 
The interests of those occupying or having rights over the land
23. The there is no recorded or known owner of the application land although the Applicant parish council has assumed management responsibility under s. 45 of the 2006 Act. 

24. There are no registered rights of common affecting the application land. 

25. As registered common the application land is available for the public to use for recreational purposes under the Countryside and Rights of Way Act 2000. I consider below the impact of the proposed works upon the right of the public to use the application land for recreational purposes.

26.  I have no evidence concerning the use of the track which passes through the application land. The track is evidently used, and its only purpose would seem to be to provide access to the grazing land to the north-west. I assume that the owner or occupier of that land has a right of way over the track for the benefit of that land. No objection has been made to the application by any person having the right to use the track. I note the application refers to persons entitled to use the track having been given a key to the vehicular gate and I assume that this arrangement is satisfactory to them. I note that the track is also gated where it leaves the application land.

The interests of the neighbourhood
27. The Guidance indicates that issues to be considered in this context include whether or not the proposal will offer a positive benefit to the neighbourhood, whether or not the proposed works would result in the loss of existing use, and whether or not there would be any interference with the future use and enjoyment of the common, whether by commoners, the public or others.



Whether or not there will be a positive benefit to the neighbourhood
28. The application land has little value for public recreation in a physical sense. It is small, overgrown and uneven throughout with little open space other than along the course of the track. It does not lend itself to any physical recreational activity and is unlikely to be a place where people would, for example, choose to go for a picnic. 

29. The value that the application land can have is in environmental terms. It is a small, vegetated corner set in an area devoted substantially to open grazing. It therefore provides a different natural habitat and ecology which I assume has a value to the people of the neighbourhood. That value is necessarily diminished by fly-tipping which disturbs and disrupts the natural environment.

30. The presence of the fencing and gates will have no detrimental impact on the environmental value of the site. In my view the structures will in fact have a positive benefit in preventing, or at least limiting, the extent of fly-tipping and associated anti-social activities which are positively harmful to the site.

Loss of existing use or interference with future use and enjoyment of the common
31. There being no recorded common rights holders, the proposal would not interfere with such use. 

32. The only impact that the works for which consent is sought will have on use and enjoyment of the common is in relation to access. Whilst at present access can, in theory, be gained at any point along the roadside frontage, in reality the drop behind the fence south of the gate is such that only a fit and intrepid person would seek to gain access along that stretch of the boundary. Access would be a little easier along the short boundary north of the gate, although there are substantial trees and undergrowth to get past. In reality it is difficult to imagine anyone seeking to gain access to the site other than by way of the track, and the pedestrian gate continues to permit this.

The public interest
Nature conservation
33. Natural England confirm that the application land is not a protected site and do not anticipate that the works will have any significant adverse effects on the common’s biodiversity, landscape or accessibility for the public. I have outlined the environmental benefits that I consider will accrue by reason of the presence of the fencing. It follows that refusing the application will, in my judgement, be detrimental to nature conservation on the site.

Conservation of the landscape
34. The common feature of the objections concerns the element of enclosure that results from the erection of the fencing and gates and the removal of any sense of openness which is usually a feature of common land. I acknowledge that the as a result of the installation of the fencing and gates for which consent is sought the application land is now enclosed on all sides. I recognise that this is, in the context of common land, undesirable. 

35. I have described the nature of the fencing and gates and that I found them to be appropriate in terms of style and material. The structures appear in keeping and in visual terms are not detrimental to the landscape.

The protection of public rights of access
36. There are no public rights of way over the application land, but it is access land over which the public have a right of open-air recreation under the Countryside and Rights of Way Act 2000. Access is preserved by the installation of the unlocked pedestrian gate. 

[bookmark: _Hlk45624106]Archaeological remains and features of historic interest
37. Historic England have confirmed that no archaeological remains or features of historic interest are associated with the common or are affected by the works for which consent is sought.

Conclusions on the public interest
38. I have concluded that there are positive and negative aspects of this application, and I am required to balance these. The positive benefit of permitting the structures to remain is the protection this will afford against damage to the ecological value of the site caused by fly-tipping and the unsightly appearance of discarded items within an area of common land. Also to be considered is the cost to the neighbourhood, through the parish council, of clearing unlawfully tipped items from the site. The negative consequence of permitting the application is the loss of open aspect which is usually associated with common land.

Conclusion
39. In assessing this application, I am required to consider whether it proposes the best outcome. If I consider there is a better approach, it is open to me to impose conditions to improve the outcome.  Alternatively, I may refuse the application if, having applied the statutory criteria, there are good grounds for doing so.

40. The decision I must make is whether the benefit of protecting the application land from the damage caused by fly-tipping outweighs the detriment of losing its open character along this boundary with the road. I do not underestimate the value which attaches to the special character of common land, nor do I overlook the strength of the desire to preserve and protect those pockets of common land which survive. However, in the context of this small parcel of common land, the value of which is, in my view, mainly to be found in nature conservation, I find that the prospect of protecting the ecology of the site has greater benefit to the public than maintaining its, limited, open aspect. 

41. Before applying the guidance, I should consider whether there are any credible      options for preventing fly-tipping which should be attempted in priority to authorising the fence and gates. One objector suggests the installation of a series of bollards or large stones to prevent vehicles drawing up alongside the site. Other suggestions include the installation of CCTV and appropriate enforcement by Westmorland and Furness Council (W&FC).

42. In response to these suggestions the Applicant comments that bollards or other obstacles would be inappropriate in this rural context and are discouraged by the highway authority. Installation of CCTV is difficult because of the remote location and lack of power and broadband. The Applicant has no enforcement powers and comments that W&FC do not routinely enforce against fly-tipping on small remote sites. The Applicant reports that the fencing ‘has already proved effective’. I do not consider the alternatives suggested to be a credible alternative to the works for which consent is sought. 

43. One objector has suggested that if the gates are authorised (which is not contentious) the existing roadside vegetation should provide an adequate deterrent to fly-tipping. The Applicant disagrees, citing incidents when tipping has taken place from the road. My inspection of the site showed that there is a relatively wide verge on the road such that it would be easy for a vehicle to draw up alongside the application land and to tip even large items through the relatively open boundary into the dip that I have described. Accordingly, I do not consider that authorising the gates and not the fence would achieve the intended outcome.

44. Guidance requires that works should only be permitted “where they maintain or improve the condition of the common or where they confer some wider public benefit and are either temporary in duration or have no significant or lasting impact.” I have concluded that the works are intended to preserve or maintain the condition of the application land. The structures are not however temporary in duration and so I must consider whether they have a significant or lasting impact.

45. I have found that the nature of the structures is in keeping with their rural location. I have also found that the fencing does not in reality restrict access to the site. I agree with the Applicant’s assessment of suggested alternatives for tackling fly-tipping and accept, subject to satisfying the legislative criteria and guidance, that the works for which consent is sought are a proportionate response to the problem which exists.  For these reasons I do not consider the impact of the works to be significant. 

46. The application seeks retrospective consent for the works on a permanent basis. There is no objection to the gates being authorised. However, the granting of consent for the fencing is objected to and would have a lasting impact. This would be mitigated if any consent given were for a limited period. 

47. The application has been made in response to fly-tipping which has occurred over a period of eight years. This suggests any problem was not significant before that time but may indicate that the site has now acquired a reputation for being an easy location for unauthorised tipping. It may be reasonable to suppose that if, as the Applicant states, the fencing is effective in deterring such activities, over a period of time that reputation will be lost. In those circumstances I consider it appropriate to consent to the fencing, but only for such period of time as might be reasonable for its present reputation to be forgotten. In my judgement a period of ten years is appropriate

48. Having regard to the Guidance, and all the written representations, I conclude that the proposed works are beneficial to the neighbourhood and that the balance of public interest favours consent being given for the retention of the gates permanently and for the fencing for a period of ten years.

49. Consent is therefore granted for the two gates to be retained in accordance with the application and for the fencing to be retained subject to the condition that it be removed no later than ten years from the date of this decision.

Nigel Farthing
Inspector






















Figure 1 – Location of the works on the common
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