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	Appeal Decision
On Papers on File.

	by John Dowsett MA DipURP DipUD MRTPI

	an Inspector on direction of the Secretary of State for Environment, Food, and Rural Affairs

	Decision date: 23 December 2025



Appeal Ref: ROW/3356579
Addition of a footpath in the Parishes of Walberton and Yapton
· The appeal is made under Section 53(5) and paragraph 4(1) of Schedule 14 to the Wildlife and Countryside Act 1981 (the 1981 Act) against the decision of West Sussex County Council not to make an Order under Section 53(2) of that Act. 
· The application was made on 13 January 2020 and was refused by West Sussex County Council on 26 November 2024. 
· The Appellant, Ms Julie Robinson on behalf of the Open Spaces Society, claims that the Definitive Map and Statement should be modified by the adding of a Public Footpath in the Parishes of Walberton and Yapton.  
Summary of decision:  The appeal is allowed.
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Preliminary Matters
I have been directed by the Secretary of State for Environment, Food, and Rural Affairs to determine this appeal under Section 53(5) and Paragraph 4(1) of Schedule 14 of the 1981 Act.
I have not visited the site, but I am satisfied that I can make my decision without the need to do so.
The application sought to add a public footpath to the Definitive Map and Statement.  At its meeting on 5 November 2024 the Council’s Planning and Rights of Way Committee resolved not to make an Order to do so.  This decision was communicated to the applicant (now the appellant) by notice dated 26 November 2024.
The claimed route runs for a length of approximately 1.9 km commencing on Yapton Lane at Walberton, just to the south of its junction with The Street (Point A on the submitted map) then running in a south easterly direction to Point B on the map, just to the west of Walberton Farm.  From here the claimed route runs generally south across agricultural fields to Lower Farm (Point C on the map) then continues south, before crossing a railway line and continuing south to meet Ford Lane at North End (Point D on the map).  For ease of reference a copy of the map showing the claimed route is attached at Appendix 1 to this decision.
Main Issues
Section 53(2) of the 1981 Act requires a surveying authority to make orders to modify its definitive map and statement in consequence of certain events specified in Section 53(3).  Where a public right of way is not presently recorded, Section 53(3)(c)(i) of the 1981 Act specifies that an order should be made following the discovery of evidence which, when considered with all other relevant evidence, shows that “a right of way which is not shown in the map and statement subsists or is reasonably alleged to subsist…”.
In considering the above there are two separate tests to be applied: 
•Test A: Does a right of way subsist on the balance of probabilities? 
•Test B: Is it reasonable to allege that a right of way subsists?  For this possibility to be shown, it will be necessary to show that a reasonable person, having considered all the relevant evidence available, could reasonably allege a right of way to subsist.  If there is a conflict of credible evidence, but no incontrovertible evidence that a right of way could not be reasonably alleged to subsist, then it is reasonable to allege that one does.
At this stage, I need only be satisfied that the evidence meets Test B, the lesser test.
The evidence in this case is wholly documentary evidence.  The application was not accompanied by any evidence purporting to be claimed use of the route by local people or others.  In these circumstances, it is necessary to consider whether it can be inferred from the documentary evidence that there has been a dedication of a right of way at common law.
Reasons
No evidence has been adduced that would suggest that the route is currently visible on the ground.  Consequently, it is necessary to consider whether the map and documentary evidence indicates that a route existed and that route had public rights to use it on foot.
The appellant has submitted extracts from a number of historic maps.  The earliest purports to be a Map of Walberton Manor dating from 1630, although I note that it is a tracing dating from the mid-nineteenth century.  It is suggested that the map was produced at the request of the Lord of the Manor.  This map indicates as a faint line what appears to be that part of the claimed route within the Parish of Walberton.  It also shows several other similar lines that run across fields shown elsewhere on the map.
The map does not have a key and so it is not certain what these lines are intended to represent.  Nonetheless, and notwithstanding the Council’s point regarding the unverifiable accuracy of the map given that is it a tracing, it is likely that they represent some kind of track or way.  
The appellant also refers to the 1756 Walberton Estate Map which contains an annotation “Footway from Yapton to Walberton” on the southern part of the land through which the claimed route runs, close to the parish boundary and in the approximate position of the claimed route.  It does not, however, have a marked line showing the position or extent of this footway.  
Yeakell and Gardner’s Map of Sussex, dating from between 1778 and 1783, shows the whole of the claimed route as a dotted line.  Although the map of the county was never completed and the provided extract does not have a key, the appellant’s evidence indicates that routes which are not roads are represented by dotted tracks.  This explanation of the symbols used is not challenged by the Council, although it rightly points out that it does not provide any information regarding the status of the route. 
Copies were submitted of the Yapton Tithe Map, which is dated 1839, and the Walberton Tithe Map from 1846.  Taken together, these appear to show the claimed route in its entirety, and the Council accepts that there is a good correlation between other routes shown on these maps and routes that were later recorded as public rights of way on the Chichester Definitive Map of 1952.  Both maps are second class maps and as such do not have the same evidential value as first class maps, which are legal evidence of all the matters that they portray.  There is no key on either map and whilst the appellant’s evidence indicates that these show footpaths and/or bridleways, they do not give any indication of the status of these routes.  Nevertheless, they do show that a path or track existed on the claimed route at the time that these maps were surveyed. 
Whilst these early maps do not shed any light on the status of the claimed route, taken together they do provide circumstantial evidence of the existence of a track or path in a similar location as the claimed route for a prolonged period of time.
Better evidence in respect of the status of the route was provided in the form of maps of land ownership and books of reference produced in connection with a proposed canal project and two proposed railway projects in the first half of the nineteenth century.  These primarily identified landowners that might be affected by the proposed route.  All three projects followed essentially the same line through the area.  The southern part of the claimed route is shown on the map produced for the Grand Imperial Ship Canal in 1827, although it offers no information as to its status. 
The maps and books of reference produced for the Shoreham branch of the London and Brighton Railway to Chichester in 1843, and the London and Portsmouth Railway with branches to Shoreham Bridge, to Fareham and to Reigate, produced in 1844, are more illuminating.  Both show the southern section of the claimed route crossing the line of the proposed railway.  The book of reference for the London and Brighton Railway identifies the section of the claimed route shown as a public footpath.  The book of reference for the London and Portsmouth Railway similarly records this as a public footpath and further records this as owned by the Surveyor of Highways.  It is also identified as a Public Footpath in a schedule to the 1844 Act of Parliament that authorised the making of the railway from the Shoreham branch of the London and Brighton Railway to Chichester.  Taken as a whole, this is fairly clear evidence that the claimed route was regarded as a highway at this time.  Although the map evidence is limited to the near vicinity of the proposed route of the railway line and canal, these date from around the same time period as the 1839 Yapton Tithe Map and 1846 Walberton Tithe Map, which show a track or path on the whole of the claimed route.  
The clearest evidence of the existence of a path over the claimed route comes from the Ordnance Survey maps.  I am mindful that the early editions of the Ordnance Survey maps contained a disclaimer that the representation on the map of a road, track or footpath is not evidence of a right of way.  Nonetheless, the OS maps do provide a good indication that a recognisable feature was present on the ground at a given point in time.  
Extracts have been provided from the Ordnance Survey Boundary Remarks Book dated 1872 and the Boundary Sketch Maps from 1873.  These show part of the southern section of the claimed route crossing both the railway line and the parish boundary between Yapton and Walberton.  In the Boundary Remarks Book, the section of the route is annotated as a footpath.  This does not indicate the status of the route, however, the Council accept that it does support the assertion that the track or footpath continued in existence after the railway was constructed.
The First Edition 25 Inch to the Mile Ordnance Survey map from 1876 shows most of the claimed route within Walberton Parish although it does not continue past Lower Farm.  Nevertheless, the section of the claimed route within Yapton Parish to the south is shown from the parish boundary to Ford Lane.  The Second Edition, published in 1896, and the Revised Edition from 1912, both show the whole of the claimed route with the additional annotation of FP.  Although this denotes a footpath, in the context of the Ordnance Survey maps this merely indicates a route not suitable for wheeled vehicles.  Whilst full extracts from these later maps are not included in the submissions, the Council does not dispute what the appellant states that they show. 
The Revised Edition map, surveyed in 1939 and published in 1947, does not show the southern section of the route, although it does show the level crossing in place.  The northern section of the claimed route, within Walberton Parish, is shown leading to Lower Farm, similarly to the First Edition map.  The whole of the claimed route is shown on a series of 1 Inch to the Mile maps published between 1939 and 1945.  
These maps paint a mixed picture as it is apparent that at times a path or track is present over the whole of the claimed route, whilst there are also periods where parts of the southern section appear to be missing.  The appellant postulates that this may be due to a footbridge over the stream that forms the boundary between the two parishes being missing.  This is in part borne out by a note in the Walberton Parish Council minute book from 1951 in connection with footpaths in the area, including the claimed route, which mentions that the bridge over the stream on the parish boundary is missing. 
Extracts from the Finance Act Map and associated Field Book had been provided.  The Finance Act maps use the 1912 Revised Edition Ordnance Survey maps as a base, which at that time shows a footpath over the whole of the claimed route.  The claimed route runs through three hereditaments, numbers 732, 270 and 444.  The Field Book records deductions being made for the presence of rights of way in all three hereditaments.  Whilst the maps and Field Book do not identify or specify these rights of way, this evidence, nonetheless, recognises that rights of way are present.  The Council accept that the reference in Hereditament 732 is more likely to refer to the claimed route because of the shape of the plot and the limited number of paths or tracks within it.  There is some merit in the appellant’s argument that because the financial deductions for public footpaths within Hereditament 270, which has only a few identified paths or tracks only one of which was later recorded as a right of way, are greater than those for Hereditament 444 which had a larger number of paths or tracks, many of which went on to be recorded as Rights of Way, is indicative that the claimed route was also deducted as a right of way.  There is a logic to this, as the largest section of the claimed route lies within Hereditament 270 and the route within that hereditament which was eventually recorded as a footpath is relatively short compared to the extent of those in Hereditament 444.
It is not in dispute that, following on from the passing of the Rights of Way Act 1932 and in the course of the preparation of the draft Definitive Map pursuant to the National Parks & Access to the Countryside Act 1949, although Yapton Parish Council initially did not claim the section of the route within their area, the route was ultimately claimed by both Parish Councils and that the route was included in the draft Definitive Map as Footpath Number 351. 
However, in 1956 the Council proposed that the route be deleted from the draft Definitive Map.  The Council accept that very little evidence exists of the definitive map process, but states that the presumption of procedural regularity should be applied.  The Council concludes from this basis that all evidence available would have been considered at the time, and that the conclusion was that a public right of way did not exist.  
The appellant’s evidence includes an extract from a report carried out by the Ramblers Society on paths within Walberton Parish in 1951, contained within the Parish Council minutes, which notes at that time the section of the claimed route within Walberton was not obstructed but was very rarely used and that there was no bridge over the stream at the southern boundary of the Parish.  Extracts from the Parish Council minutes from 1953 indicate that Walberton Parish Council continued to believe that the claimed route was a right of way at that time.  However, in February 1956 following correspondence from Yapton Parish Council and the County Council, the contents of which are unknown, Walberton Parish Council resolved to inform the County Council that the path was no longer required.  There is no further information which explains this decision, although it does appear to imply that the decision was based on whether the path was required, as opposed to whether a right of way existed .
The appellant’s evidence, from the Yapton Parish Council Annual General Meeting Minutes, indicates that during the preparation of the draft Definitive Map in 1951, there was an objection raised to the section of the claimed route within that Parish by one of the Parish Councillors.  The nature of the objection is not known.  This objection appears to have been maintained over the years, culminating in a letter from an officer at the County Council in May 1956 to the objector advising that they would be recommending to the Council that Path 351, along with another path, be deleted from the draft Definitive Map and Statement.  The Appellant accepts that the County Council duly publicised its intention to delete the path from the draft map and statement and sought representations from the public.  Within this context I have no reason to doubt that the Council followed the correct administrative procedure for deleting a route from the draft Definitive Map.
The Council accept that the deletion of the route from the draft Definitive Map does not constitute a formal extinguishment of footpath rights, but argue that because the Council went through this process, and as the presumption of regularity allows the assumption that the Council considered all the relevant evidence at the time, this shows that public rights did not exist at the time that Path 351 was deleted.
This is the crux of the matter.  The Council accepts that evidence such as the railway documents are high value evidence.  In this case, these clearly set out that the claimed route is a public footpath with ownership vested in the Surveyor of Highways.  The Council also accepts that if the London Gazette notice had not existed, then other records and, in particular, the Inclosure (sic) and Finance Act records evidence might have been enough to prove the existence of the path.  It is not clear what the reference in the Minutes of the Planning and Rights of Way Committee refers to as there were no Inclosure Act documents adduced in evidence.  However, the Council do note the value of the railway documents in the Committee Report.  The Council’s position, nonetheless, is that this is outweighed by the notice in the London Gazette notifying that it was proposed to delete the route.  In the Council’s view, this shows that it must have been determined that no public rights existed over the claimed route at that time.
Notwithstanding the presumption of regularity, that everything is presumed to have been done properly and solemnly until proven otherwise, and that the Council considered all the relevant evidence available at that time, it does not automatically follow that the only conclusion which could have been reached is that no public rights existed.
Section 27 of the National Parks and Access to the Countryside Act 1949 required county councils to carry out a survey of all lands over which a right of way is alleged to exist and prepare a draft map showing footpaths or bridleways “wherever in their opinion such a right of way subsisted or is reasonably alleged to have subsisted, at the relevant date.”  Very little evidence has been produced in the current appeal in respect of the decision making process at the time of the preparation of the first Definitive Map and it is simply not known what evidence was considered or what the nature of the objection to the inclusion of the southern section of the claimed route was.  There is no evidence that indicates any objections were received to the section of the claimed route within Walberton Parish.  In this context, it is equally possible that it was concluded that whilst there was some evidence of public rights at that time, this was insufficient in the face of a sustained objection and the abandonment of Walberton Parish Council’s claim, to support a reasonable allegation of their existence.  This is subtly different than concluding unequivocally that public rights did not exist. 
In any event, Section 53(3)(c) of the Wildlife and Countryside Act 1981 allows for a review of the Definitive Map on the discovery of evidence by the authority which (when considered with all other relevant evidence available to them) shows that a right of way which is not shown in the map and statement subsists or is reasonably alleged to subsist.  It is not in dispute that the Finance Act material was not available in 1956 when the decision was made to delete Path 351 from the draft definitive map.  
Whilst the Finance Act maps and Field Book do not identify the route of individual footpaths, they nonetheless provide additional evidence, not available at the time of the 1951 decision, that there were public footpaths within the hereditaments.  Taken in isolation, these do not show the existence of the claimed route.  However, the requirement is that this be considered with all other relevant evidence.  Although the remaining evidence is archive evidence, much of which was previously in the possession of the Council, this does not preclude it from consideration now alongside the new evidence in this application. 
The Council also suggest that it is necessary for there to be evidence of the existence, or use, of the route since the decision was taken not to include it on the Definitive Map in 1956.  There is no substantive evidence to this effect.  The Council have provided an Evidence Form from an owner of land covering part of the northern section of the claimed route.  The owner states that they have owned the land since 1956 and do not consider that the claimed route is a public right of way.  The Evidence form does, however, slightly contradict itself, stating at Section 3 that the owner has never seen anyone using the route as a footpath, but then at Section 6 that the owner stopped a walker on the route and asked them to leave.  This notwithstanding, the Evidence Form does support the Council’s position that there has been little, if any, use of the route since the 1950’s, as also recognised in the minutes of Walberton Parish Council from 1951, which note that the route is very rarely used.  
This notwithstanding, at common law a public right of way of any of kind has the characteristic that once it has come into existence it can be neither extinguished, nor diminished, by disuse, irrespective of how long a period that has elapsed since it was last used by any member of the public.  
Although there is some uncertainty in respect of what evidence was considered by the Council in 1956 and there is little evidence to indicate that the route has been used since that time, the appellant at this stage only has to meet the lower test i.e. that it is reasonable to allege that a public footpath subsists on the claimed route.  
It is not in dispute that at the time of the surveys in connection with the construction of the railway line and for a proposed canal, the southern section of the claimed route on both sides of the railway line were recognised as a Public Footpath and that ownership was vested in the Surveyor of Highways.  The Council accepts that these provide some evidence that the claimed route may have been regarded as a public footpath before the railway was built.  However, the Council contends that evidence is needed that it was still regarded as such after the railway was constructed.  
The provided extracts from the Ordnance Survey Boundary Remark Books dated 1872 and the Boundary Sketch Maps from 1873 note the route as a footpath on either side of the Parish boundary.  There is also uncontested map evidence in the form of the 1” to the Mile Ordnance Survey maps which indicate that a route with the appearance of a footpath was over the whole length of the claimed route in the first half of the twentieth century.  Moreover, the appellant’s evidence shows that the route was claimed by both Walberton and Yapton Parish Councils following the Rights of Way Act 1932 and that does indicate that there was sufficient reputation as a right of way for it to be included at the time of the preparation of the draft definitive map.   
Highway rights are persistent and not easily lost.  Although the Council question whether the claimed route was regarded as a right of way after the railway was built, it has not adduced any evidence to suggest that any steps were taken to extinguish any highway rights on the claimed route following the construction of the railway line, or at any time after.  The route was claimed by both Parish Councils following the Rights of Way Act 1932 and a period of non-use does not result in any highway rights that may exist being reduced or lost.
Other Matters
Representations were made to the Council by a landowner regarding the effect that adding the claimed route to the definitive map would have on an approved and an additional proposed scheme for the construction of glass houses on land which forms part of the claimed route.  The desirability or otherwise of adding the claimed route to the Definitive Map and Statement is not a matter that I can take into consideration in the determination of this appeal. 
[bookmark: bmk_Conclusions]Conclusion
When taking the various elements of the evidence together, there is clear evidence that a path or track had historically been present over the whole extent of the claimed route, with the best indication being the second edition Ordnance Survey 25 Inch to the Mile maps published in 1897 that show the entire length of the claimed route.  There is also fairly clear evidence from the railway records that the southern section of the route was a public footpath vested in the county surveyor in the mid nineteenth century.  No evidence has been adduced which would suggest that any formal action was taken to extinguish the right of way following the construction of the railway line.  The evidence from the Finance Act Map and Field Book add some weight to the claim that the claimed route was a public right of way.  The evidence also indicates that the route had sufficient reputation as a public right of way that it was claimed as such following the Rights of Way Act 1932 and the whole length of the claimed route appears, depicted as a path on several editions of the 1 Inch to the Mile Ordnance Survey maps published in the 1940s.  
At this stage it is not necessary to demonstrate that on the balance of probability footpath rights subsist over the claimed route.  Taking the available evidence as a whole, I find that, irrespective of there being no evidence of recent use of the claimed route, it is reasonable to allege that public rights subsist. 
Formal Decision
The appeal is allowed.
In accordance with paragraph 4 (2) of Schedule 14 to the 1981 Act, West Sussex County Council is directed to make an order under section 53 (2) and Schedule 15 of the 1981 Act within three months of the date of this decision to add to the definitive map and statement the public footpath proposed in the application dated 13 January 2020 and shown on the plan appended to this decision.
This decision is made without prejudice to any decisions that may be given by the Secretary of State in accordance with his powers under Schedule 15 of the 1981 Act.

John Dowsett 
INSPECTOR
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