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Inquiry held on 25 November 2025

	by James Blackwell LLB (Hons) PGDip, Solicitor

	An Inspector appointed by the Secretary of State for Environment, Food and Rural Affairs

	Decision date: 10 December 2025



	Order Ref: ROW/3345418

	This Order is made under Section 53(2)(b) of the Wildlife and Countryside Act 1981 (1981 Act) and is known as the Oxfordshire County Council Henley-on-Thames Footpath No. 36 Modification Order 2024.

	The Order is dated 4 March 2024 and proposes to modify the Definitive Map and Statement for the area by adding a public footpath as shown in the Order plan and described in the Order Schedule.

	There was one objection when Oxfordshire County Council (‘the Council’) submitted the Order to the Secretary of State for Environment, Food and Rural Affairs for confirmation.

	Summary of Decision: The Order is confirmed.
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Preliminary Matters
The Order was made by the Council following a successful Schedule 14 appeal, and at the time of Inquiry, one objection to the Order remained outstanding. The applicant led the case in support of the Order, whilst the Council remained neutral.
The Order concerns the addition of a footpath along the footway of Paradise Road, which is shown between points A and B on the Order map. Paradise Road provides access into the Rotherfield campus of Henley College. The south-western end of the claimed route also connects with Footpath 29 which currently terminates at Lower Lodge, and the north-eastern end connects with Footpath 23, which is now a public road. Around Lower Lodge, there is another path leading off the claimed route which runs through a small park connecting into Leaver Road to the south. Just opposite, there is also a path running north, known as The Lime Walk, which connects into Ancastle Green.  
Following the Inquiry, the Objector sought to submit some correspondence into evidence which was referred to during the event. As the Inquiry had closed at this point, this evidence was not accepted. Nonetheless, given my overall conclusions in connection with the Order, it is unlikely this correspondence would have altered the outcome of my decision. 
Main Issues
The Order has been made under Section 53(2)(b) of the 1981 Act on the basis of an event specified in Section 53(3)(c)(i), namely the discovery of evidence which shows that a right of way subsists, or is reasonably alleged to subsist, which is not currently shown in the Council’s Definitive Map and Statement (DMS). 
Whilst a definitive map modification order (DMMO) can be made on the basis of a public right of way being reasonably alleged to subsist, the standard of proof is higher for the Order to be confirmed. At this stage, evidence is required to show, on the balance of probability, that a right of way subsists. Accordingly, to confirm the Order, I must be satisfied on the balance of probability, that a footpath subsists over the claimed route. 
In this instance, the evidence in support of the Order is primarily made up of user evidence, which means the provisions of s31 of the Highways Act 1980 (HA 1980) are relevant. These say that where a way has been enjoyed by the public as of right and without interruption for a period of 20 years, the way is deemed to have been dedicated as a highway, unless there is sufficient evidence to show there was no intention during that period to dedicate it. The relevant 20-year period is calculated retrospectively from the date the right of the public to use the way was brought into question.   
Reasons
When was use by the public brought into question? 
In Autumn 2009, a sign is said to have been erected at the end of Paradise Road which read “Private Road – No Unauthorised Access”.  The Applicant says this prompted them to gather evidence to help demonstrate long use of the claimed route. The application for the Order was made shortly after in 2010. 
Whilst some users say the sign led them to question their access rights along the claimed route, others thought the sign was aimed at drivers. Many do not even mention the sign in their evidence. Overall, it therefore seems appropriate to calculate the relevant period by reference to the Order application date, which is when the public’s right to use the claimed route was brought into question more widely. Accordingly, I have assessed the user evidence by reference to the period between 1990 and 2010.    
User Evidence
For dedication of a way to be presumed under s31 HA 1980, use by the public must have been uninterrupted and as of right throughout the relevant 20-year period. As of right means use must have been open, without force and without permission. 
The original application was supported by 32 User Evidence Forms (UEFs), and a further 18 UEFs have been submitted since. Nine of these users also gave oral evidence during the Inquiry. Claimed use of the footpath covers a period in excess of 72 years, with one user detailing their use of the path as far back as 1938. 
Just over thirty users say they used the path on foot throughout the relevant 20-year period (or at least up until they completed their UEFs), and most others claim use during part of it. Whilst frequency of use varies from user to user, many say their use was weekly (or even more frequent), with numerous others claiming bi-weekly or monthly use. 
The path is said to have been used for several different reasons, including gaining access to the town centre, dog walking, walking to/from school and for general leisure purposes. A number of users say they use the route to gain access to other footpaths around Paradise Road, including Footpath 29. Some also highlight that the claimed route forms part of known circular walks in the area. Given the location of the claimed route within Henley and the number of connecting links to it, these all seem plausible reasons for use. 
Overall, the user evidence, which was corroborated by the oral evidence given at Inquiry, is credible and consistent, and is indicative of the route having been used by the public on foot throughout the relevant period. 
Documentary Evidence
The Applicant’s case in support of the Order is not reliant on documentary evidence. However, it is still worth noting that various historical maps appear to confirm the physical existence of a way which aligns with the claimed route. These include Bryant’s Map in 1823-24, the Henley Tithe Map 1843, Bartholomew’s Maps in 1902, 1920 and 1941 and Ordnance Survey Maps from 1879 onwards. Although these documents are not sufficient to evidence public rights over the claimed route, they are still helpful in demonstrating its physical existence since at least the early 19th century. This lends further credence to the user evidence.
As of Right
The user evidence suggests the path has been used openly and without force during the relevant period. However, the Objector says that most use of the path is with permission, and therefore “by right” and not “as of right”. This is because the landowners along Paradise Road have given permission to Henley College to use the claimed route for access to and from the college campus. In turn, they claim that college students and staff who use the footpath (who they say make up the vast majority of users) use the route with permission. 
It is understood that a Deed of Grant was entered into in 2015 between the landowners of Paradise Road and Henley College, which formalised rights of access to the college. However, this post-dates the relevant period of use and is therefore not demonstrative of permissive use during the critical period. Nonetheless, the Objectors suggest there was an informal agreement in place to allow access to and from the college prior to the Deed of Grant. 
Even if there were such an agreement in place, there is little evidence to suggest that use by permission only, was overtly communicated to staff and students of the college. In turn, it is not clear whether these users were aware their use was permissive. 
More critically, very few of the users who have submitted evidence in this case were using the claimed route to access the college. Use was therefore not permissive across the board. Whilst comparatively, non-college users may well have made up a smaller proportion of the total number of users, this is principally on account of the number of college users being so high. However, this factor does not diminish the evidential value of use by non-college users, who did not have permission to use the route. In itself, their evidence is still sufficient to demonstrate routine use of the claimed route throughout the relevant period. When considered collectively, this means use of the claimed route by the general public was not permissive during the relevant period, and in turn, use was as of right, and not by right. 
Intention of Landowner
The Objector says local residents have, on occasion, challenged footway users to highlight that the road is private. However, due to instances of aggression from users when confronted, the Objector does acknowledge such challenges have not been made routinely. Notably, the vast majority of users who have given evidence make no mention of being challenged when using the claimed route, which suggests instances of verbal challenge were limited.
The Objector also says a chain is put across the entrance to Paradise Road during regatta season, to preclude access. However, whilst a chain may prevent vehicle access to the road, it would not necessarily preclude access on foot: pedestrians may simply interpret the chain as an attempt to discourage vehicle parking during this period. Once again, little mention of any barrier or obstacle has been made in the user evidence, which may attest to this point.    
In the context of R (on the application of Godmanchester Town Council) v Secretary of State for the Environment, Food and Rural Affairs [2007], these factors are important. In this case, it was held that a landowner’s lack of intent must be overtly communicated to the public in order to prevent dedication of a public right of way. This test is objective, and is based on what a reasonable person would understand, and not a landowner’s private intention. In the present case, whilst collectively the landowners of Paradise Road may not have intended the footway to be dedicated as a public right of way, the evidence suggests users of the path were not aware of this. In turn, insufficient action was taken by the landowners to communicate any lack of intention to the public. 
Conclusion – Statutory Dedication
Overall, the evidence is demonstrative of the claimed route having been enjoyed by the public as of right and without interruption for a period of 20 years. Moreover, any lack of intention to dedicate the claimed route as a public right of way was not made clear to the public. In turn, I find the claimed route is deemed to have been dedicated as a public footpath under s31 HA 1980. 
Other Matters
Statutory dedication has occurred owing to 20 years’ use between 1990 and 2010. Events which have occurred outside of this period, including the 1988 appeal, would not alter this finding. 
Whilst I acknowledge the Objector’s comments about anti-social behaviour, the Wildlife and Countryside Act 1981 is concerned solely with ascertaining the existence of rights, but not the respective merits of those rights. In turn, whilst such issues may be legitimate concerns of the Objector, they are not relevant to confirmation of the Order. 
Conclusion
1. Based on the evidence before me, I am satisfied, on the balance of probability, that a footpath subsists over the claimed route. Having regard to these and all other matters raised in the written representations and during Inquiry, I conclude that the Order should be confirmed.




Formal Decision
 I confirm the Order.
James Blackwell
Inspector
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