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	This Order is made under Section 53(2)(b) of the Wildlife and Countryside Act 1981 (the 1981 Act) and is known as The Wiltshire Council Winterslow Path No. 94 Rights of Way Modification Order 2023.

	The Order is dated 25 August 2023 and proposes to modify the Definitive Map and Statement (DMS) for the Salisbury and Wilton Rural District Council area by modifying the width of the Byway Open to All Traffic WSLO94 Back Drove, as shown on the Order Plan and described in the Order Schedule.

	· There were 3 objections outstanding when Wiltshire Council (the Council) submitted the Order to the Secretary of State for Environment, Food and Rural Affairs for confirmation.

Summary of Decision: The Order is confirmed subject to the modifications set out in the Formal Decision, which do not require advertising.

	

	


Background	
The DMS currently shows a recorded width of 10 feet for WSLO94 Back Drove (the byway), which was decided during the Council’s second and special review dated 1972, leading to a public Inquiry concerning various routes in 1982. While a wider width for the byway in question was considered at the Inquiry, it was not upheld by the Inspector. The Inspector recognised from the documents before him that there was evidence, albeit not conclusive, of dedication of the full width of the byway, but he felt that the Council not suggesting a change to the width at the second and special review, was a strong presumption that it was intended at review, that the width should remain at 10 feet.
At that time, the Finance Act records of 1910 were not available and as such were not considered. These records and the discovery of further new evidence consisting of the particulars of a 1902 sale and a further historic map, led to the Council, as part of their statutory duty to keep the DMS under continuous review, to re-evaluate all of the new and existing evidence. Their conclusion from the reassessment was that the byway was of a wider width than that currently stated in the DMS.
An Order was made to reflect this but received 3 objections. Two of the objections have been withdrawn since the submission of the Order to the Planning Inspectorate, however one objection remains. I made an unaccompanied site visit on 27 October 2025 when I was able to walk the entire route.
The Council has requested that, should the Order be confirmed, it is modified to show an area of the width of the Byway that has been subject to an extinguishment Order in 2024. Should I be minded to confirm the Order, I will make the appropriate modifications.
Legislation
The Order has been made under section 53(2)(b) of the 1981 Act on the occurrence of an event specified in sub-section 53(3)(c)(iii) of that Act, namely the discovery of evidence by the authority which, (when considered with all other relevant evidence available), shows that the particulars contained in the Definitive Map and Statement require modification.
It is therefore necessary for me to determine the width of the byway in relation to the documentary evidence adduced. The burden of proof to be applied is the balance of probabilities.
Reasoning
Evidence
The byway has no recorded owner for its most part and has been depicted in the historic record from at least the early to middle of the 1800’s. There are several commercial maps, parish maps, sales particulars and Ordnance Survey (OS) maps that form part of the evidence.
The Tithe Map of 1841 shows the full width of the byway, depicted between solid lines, coloured sienna and unnumbered. It would appear that the byway was far wider than the other highways it connected with. This record was one that the Inspector from the 1982 Inquiry agreed, was evidence that the width of the byway was possibly more than what is currently shown on the DMS.
There are several lesser weighted maps before me that span the period between 1841 and 1910 and these consistently show the byway depicted in a similar manner and shape, generally bound by solid lines and outside of land holdings. There appear to be only minor boundary changes. On the 1874 OS map, a small building is shown in the middle of the byway. This is also depicted on the later Finance Act maps. Sales Particulars from 1902 show the route not forming any part of the sale of the estate or nearby properties.
The Finance Act records of 1910, which have not previously been considered show the byway uncoloured for its entire length and width, bound between solid double lines, excluded from surrounding hereditaments and with broken braces along its length. This is strong evidence that the Order route was likely considered a public vehicular highway.
The Handover Map of 1929, which was another document acknowledged by the 1982 Inspector as suggestive of a wider width, moved the maintenance of rural roads from the district council to the county council. It shows the full width between hedge lines as coloured and considered to be part of the highway. At this point two small buildings are shown within the byway, albeit they are colour washed in the same brown as the byway itself. The subsequent updated records, known as the ‘Highway Record’ continued to show the full width of the byway coloured brown and thus considered as highway maintainable at public expense.
Width
It is clear from the historical mapping that the byway has been in existence since the early 19th Century. The width of the byway varies throughout its length, with the historic mapping consistently showing a much wider width to the north west and a much narrower width to the south east and eastern sections. 
Approximately half way along its length, Back Drove byway intersects with another byway to the west, known as WSLO96. This connecting byway is a continuation of a Public Carriage Road ‘Winterslow Road’ that was awarded by an Act of Parliament in 1820, as a route to Winterslow and of 30 feet in breadth. In order to reach Winterslow from ‘Winterslow Road,’ some or all of the Back Drove byway would have needed to have been utilised.
There are no Enclosure records for Winterslow, albeit enclosure of the neighbouring areas of Pitton and Farley took place in 1820, when the public carriage road leading towards the Drove and Winterslow was awarded. The Greenwood Map of 1820 suggests that enclosure of the relevant area of Winterslow may have occurred slightly prior to this and by 1842 local parish maps depict a wide fenced drove.
With this in mind, although a specific date of when public rights were dedicated cannot be proven, on the balance of probabilities, it is likely that the byway held public rights prior to the 1841 Tithe Map, which depicts Back Drove byway as an enclosed road in the manner of the local road network. With the exception of a recent stopping up of part of the byway discussed below, there is no evidence to suggest that any public rights have been extinguished, and correspondingly the maxim ‘once a highway, always a highway’ applies.
Should the entire width of Back Drove byway be recorded as the legal width, in line with the historical evidence, any buildings that have been erected on the byway would form obstructions on the route, as they were not present when public rights were found to have been dedicated.
However, since the Order was made, two part widths of Back Drove byway have been legally stopped up under S247 of the Town and Country Planning Act 1990 (TCPA 1990), following the granting of planning permission for development, under reference PL/2021/09194. The Order extinguishes the width of the highway where the building shown on the 1874 OS and the later Finance Act maps was situated, causing this to fall away as a consideration.
Conclusions on the evidence
The evidence shows, that on the balance of probabilities, the byway is an ancient highway. The historical mapping shows the existence of the byway extending back to the 1800’s and appears to depict the byway in the manner of a wide fenced drove, as supported by Greenwoods Map of 1820. There is consistency on the mapping regarding position, width and layout. Whilst the date of dedication is presumed to be out of living memory, based on historical mapping, public rights were likely dedicated in the early 19th Century.
Given the consistent mapping of the route for over 200 years and given that the highways predate the Finance Act 1910 records by some considerable time, it is reasonable to assume from the documentary evidence that ‘fencing was against the highway’ and that the hedge to hedge presumption applies.
As the depiction of the byway has been generally congruous with other mapping throughout the historic record, and including the Finance Act 1910 map, I concur with the Council that it was appropriate to use the Finance Act records, which used the 1901 OS map as a base, to define a width for the route in question. I am satisfied that, on the balance of probabilities, the widths depicted on the Finance Act 1910 map are representative of what was considered the legal highway and available for public use, both at that time and in the preceding century, when dedication would have taken place.
The track that is the currently recorded and used width of the byway in the DMS does not appear to have been formed until the 1920’s. The wider historical width however is shown on the highway records kept by the Council, which forms the List of Streets. It is recorded as highway maintained at public expense and it therefore follows that public vehicular rights are preserved by s67(2)(b) of the Natural Environment and Rural Communities Act 2006.
The Council determined the coloured width of the Order route using the OS 1:2500 Second Edition County Series Map 1901, which was the basemap used by the Inland Revenue for the Finance Act 1910 records for the area. I consider the methodology used by the Council to be a both reasonable and logical approach.
The 2024 Extinguishment Order under the TCPA 1990, records a legal reduction of part of the width of the byway, which correspondingly requires modification of the Order before me. As the modifications do not affect land which was not affected by the Order when it was made, advertisement of the modifications is not required. An extra map showing the details of the reduction of width as defined by the TCPA Extinguishment Order of 2024, in accordance with Planning Permission reference PL/2021/09194, will be added to the Order for clarification purposes, and will form part of the modified Order.
Other Matters
The outstanding objection was received from Jeanette Soloman. She queried why the byway was being widened and was concerned that confirmation of the Order would lead to encouraging bike riders to speed up and down the byway, thus causing danger. The Order does not seek to widen the byway, rather to record the legal historical width of the byway that was dedicated to the public, as defined by the evidence. Whilst I understand Mrs Soloman’s concern regarding the speeds that legal users of the byway might adopt, safety and suitability are not matters that the legislation allows me to take into consideration.

Formal Conclusion
Having regard to the above, and all other matters raised in the written representations, I conclude that the Order should be confirmed with modifications.
Formal Decision
I confirm the Order subject to the following modifications:
· On the Order, under 2. On the third line delete the word ‘plan’ and insert the word ‘plans’
· On the Order Schedule, Part I, Description of path affected by variation, Byway Open to All Traffic, after the words ‘The width of the byway open to all traffic is shaded brown’ insert ‘with the exception of those widths extinguished by The Stopping up of Highways (South West)(No. 03) Order 2024, plan annexed hereto’. 
· On the Order Schedule, Part I, Description of path affected by variation, Width, after the text ’(survey 1874 Revised 1900) insert ‘with the exception of those widths extinguished by The Stopping up of Highways (South West)(No. 03) Order 2024, plan also attached hereto. 
· On the Order Schedule, Part II, Modification of Definitive Statement, Description of path affected by variation, Width, after the text ’(survey 1874 Revised 1900) insert ‘with the exception of those widths extinguished by The Stopping up of Highways (South West)(No. 03) Order 2024 annexed to the Wiltshire Council Winterslow Path No.94 Rights of Way Modification Order 2023’.
· On the Order Plan, hatch in red those parts of the widths of the byway extinguished by The Stopping up of Highways (South West)(No. 03) Order 2024
· On the Order Plan, under Additional width of Byway Open To All Traffic to add = brown colouring, add ‘Width of Byway Open To All Traffic extinguished = red hatching.’ Then add a box with red hatching.
· Attach a copy of The Stopping up of Highways (South West) (No.03) Order 2024 to the Order.

Mrs A Behn
INSPECTOR
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WILDLIFE AND COUNTRYSIDE ACT 1981

THE DEFINITIVE MAP AND STATEMENT FOR THE SALISBURY AND
WILTON RURAL DISTRICT COUNCIL AREA DATED 1953 AS MODIFIED
UNDER THE PROVISIONS OF THE WILDLIFE AND COUNTRYSIDE ACT

1981

THE WILTSHIRE COUNCIL WINTERSLOW PATH No. 84 RIGHTS OF WAY
MODIFICATION ORDER 2023

“This Order is made by Witshire Counil under section 53(2)(b) of the Wildife and
Countryside Act 1981 (the Act) because t appears to that authority that the definitive map
and statement for the Salisbury and Wilton Rural District Council area dated 1953 as
modified under the provisions of the Widife and Countryside Act 1981 require modification
n consequence of an event specified in section 53(3)()) of the Act, namely the discovery
by the authority of evidence which (when considered with a other relevant evidence
available to them) shows: -

(ii)  thatthers is no public ight of way over land shown in the map and statemen as &
highway of any description, or any other particulars contained in the map and statement
require modification

The Authrity have consulted with every local authority whose area includes the land to
‘which this order relates.

‘The Wiltshire Council hereby order that:
1. For the purpose of this Order the relevant date is 18" August 2023

2. The Salisbury and Witon Rural District Council area efinitive map and stafement
dated 1953 shall be modified as described In Parts | and Ifof the Schedule an
shown on the plan attached to the Order.

Plarrs

3. This Order shal take effect on the date itis confirmed and may be dited as the
Wiltshire Council Wintarslow Path No. 94 Rights of Way Modification Order 2023.

THE COMMON SEAL of R,
WILTSHIRE COUNCIL was ) R ama
Hereunto affixed this 25 day ¥ —
ot August 2023

)
ithofised Sigr
Witshire Council





image3.png
SCHEDULE

PARTI
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TOWN AND COUNTRY PLANNING ACT 1990
THE STOPPING UP OF HIGHWAY'S (SOUTH WEST) (NO. 03) ORDER 2024

The Secretary of State makes this Order in exercise of powers under section 247 of the Town and
Country Planning Act 1990 ("the Act").

1. The Secretary of State authorises the stopping up of the highways described in the
Schedule to this Order and shown on the plan numbered NATTRAN/SW/S247/5607, to enable
development to be carried out in accordance with the planning permission grarited by Wiltshire
Council, under reference PL/2021/09194.

2. Where immediately before the date of this Order there is any apparatus of statutory
undertakers under, in, on, over, along or across any highway authorised to be stopped up
pursuant to this Order then, subject to section 261(4) of the Act, those undertakers shall have the
same rights as respects that apparatus after that highway is stopped up as they had immediately
beforehand.

3. This Order shall come into force on 21 March 2024

= Mgﬂd&\

Signed by authority of SANDRA ZAMENZADEH
the Secretary of State An Official in the
6 March 2024 National Transport Casework Team
Department for Transport

THE SCHEDULE

Description of highways to be stopped up

The highways to be stopped up are at Winterslow, Salisbury in Wiltshire, shown on the plan as:

1. A southern part width of Byway Open to All Traffic — Winterslow 94 incorporating highway
verge. It commences from grid reference E:422963, N:132349 and extends in a south
easterly direction for a maximum distance of 67.5 metres. It has a maximum width of 10.5
metres and is marked 1 on the plan.

2. Anorthern part width of Byway Open to All Traffic — Winterslow 94 incorporating highway
verge. It commences from grid reference E:422975, N:132355 and extends in a south
easterly direction for a maximum distance of 38 metres. It has a maximum width of 6.4
metres and is marked 2 on the plan.

TOWN AND COUNTRY PLANNING ACT 1990 THE STOPPING UP OF HIGHWAYS (SOUTH WEST) (NO. 03) ORDER 2024 Page 1 of 1
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