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About this guidance

This guidance tells you who should be granted restricted leave, how to consider the
duration of leave to be granted and what, if any, conditions should be imposed.

Contacts

If you have any questions about the guidance and your line manager or senior
caseworker cannot help you or you think that the guidance has factual errors then
email the Migrant Criminality Policy Team.

If you notice any formatting errors in this guidance (broken links, spelling mistakes

and so on) or have any comments about the layout or navigability of the guidance
then you can email the Guidance, Rules and Forms team.

Publication
Below is information on when this version of the guidance was published:

e version 10.0
e published for Home Office staff on 05 January 2026

Changes from last version of this guidance

e updated section on conditions to impose on a grant of leave, to reflect
commencement of provisions in the Border Security, Asylum and Immigration
Act 2025

e updated section on breach of conditions
e updated references to reflect the current Immigration Rules

Related content
Contents
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Introduction

This section tells you about the background to the restricted leave policy and who it
applies to.

Background

The government’s policy is that foreign nationals who are not welcome in the UK
because of their conduct, will be deported or administratively removed from the UK,
unless to do so would breach the UK’s obligations under the European Convention
on Human Rights (ECHR) or the Refugee Convention.

Restricted leave is a form of leave outside the Immigration Rules that may be
granted to a foreign national where to remove the person from the UK would breach
the UK’s ECHR obligations and any of the following apply:

¢ they are excluded from protection under Article 1F of the Refugee Convention
or excluded from a grant of humanitarian protection under paragraph 339D of
the Immigration Rules or excluded from the 1954 Convention relating to the
Status of Stateless Persons

e they are a person to whom Article 33(2) of the Refugee Convention applies
because there are reasonable grounds for regarding them as a danger to the
security of the United Kingdom

¢ the Secretary of State considers that they are a person to whom either of the
previous 2 bullet points would apply except that either:
o the person has not made a protection claim
o the person made a protection claim which was refused without reference to

Article 1F of the Refugee Convention or paragraph 339D of the Immigration
Rules

e they are a person to whom Article 33(2) of the Refugee Convention applies
because, having been convicted by a final judgment of a particularly serious
crime, they pose a danger to the community of the United Kingdom - in respect
of Foreign National Offenders, we would normally consider them to be in scope
of the Restricted Leave Policy where the person is liable to deportation under
section 3(5) of the Immigration Act 1971 or where the offending was sexual,
drugs, weapons or trafficking related

The purpose of exclusion from asylum or humanitarian protection and associated
provisions is to deny the benefits of protection status to those who do not deserve
international protection. This may be because there are serious reasons for
considering that they have committed war crimes, crimes against peace or humanity,
serious non-political crimes or acts contrary to the purposes and principles of the
United Nations, including terrorism-related activity. It is also intended to protect the
integrity of the asylum process and to ensure that foreign nationals cannot avoid
being returned to their country of origin or nationality to be held to account for their
actions by claiming protection.
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The purpose of the Article 33(2) ‘refoulement’ provision is to deny the principle of
non-refoulement to those who are a danger to the security of the host country, or
who, having committed a particularly serious crime, are a danger to the community.

Policy objectives

The policy objectives in granting temporary periods of restricted leave with specific
conditions to those who are or would be denied the benefits of protection status, are:

Public interest

The public interest in maintaining the integrity of the immigration control justifies
frequent review of these cases with the intention of removal at the earliest
opportunity. The Home Office wants to ensure close contact and give a clear signal
that the person is not welcome and should not become established in the UK.

Public protection

It is legitimate to impose conditions designed to ensure that the Home Office is able
to monitor where a person lives and works and / or prevent access to positions of
influence or trust.

Upholding the rule of law internationally

The policy supports the principle that those whose conduct excludes, or would
exclude them from refugee status, or humanitarian protection, including those who
have been involved in war crimes, crimes against humanity, serious non-political
crimes or other conduct contrary to the purpose and principles of the United Nations,
cannot establish a new life in the UK. It supports our broader international
obligations, reinforcing the message that our intention is to remove the person from
the UK as soon as possible.

The lawfulness of the restricted leave policy was upheld by the Upper Tribunal in
MS, R (on the application of) v SSHD (excluded persons: Restrictive Leave policy)
(IJR) [2015] UKUT 539 (IAC) and by the Court of Appeal in MS & Anor v SSHD
[2017]1 EWCA Civ 1190 (31 July 2017).

Related content
Contents
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Relevant law and Immigration Rules

This section tells you about the legislation and Immigration Rules relevant to the
restricted leave policy.

Refugee Convention

Article 1F of the Refugee Convention excludes persons from protection where there
are serious reasons for considering that they have:

e committed a crime against peace, a war crime, or a crime against humanity, as
defined in the international instruments drawn up to make provision in respect
of such crimes

e committed a serious non-political crime outside the country of refuge prior to
their admission to that country as a refugee

e been guilty of acts contrary to the purposes and principles of the United Nations

Section 36 of the Nationality and Borders Act 2022 (2022 Act) sets out how the
courts are to construe Article 1F of the Refugee Convention and how they are to
construe exclusion from the Refugee Convention in cases of serious crime.

Article 33(2) of the Refugee Convention provides an exception to the principle of
non-refoulement set out in Article 33(1), providing for refugees to be returned to their
country of origin where either:

e there are reasonable grounds for regarding the person as a danger to the
security of the country in which they are

e having been convicted by a final judgment of a particularly serious crime, they
constitute a danger to the community of that country

The 1954 Convention relating to the Status of Stateless
Persons

The 1954 Convention relating to the Status of Stateless Persons regulates the status
of non-refugee stateless persons. Article 1(2)(iii) of this Convention excludes from its
scope those people for whom there are serious reasons for considering that they
have:

e committed a crime against peace, a war crime, or a crime against humanity, as
defined in the international instruments drawn up to make provision in respect
of such crimes

e committed a serious non-political crime outside the country of their residence
prior to their admission to that country

e been guilty of acts contrary to the purposes and principles of the United Nations
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Immigration Act 1971

Provision to impose conditions on a grant of limited leave to enter or remain is set
out in section 3(1)(c) of the Immigration Act 1971 (1971 Act). Section 46 of the
Border Security, Asylum and Immigration Act 2025 amended section 3(1)(c) of the
1971 Act to provide for electronic monitoring, curfews, inclusion zones, exclusion
zones and other conditions ‘as the Secretary of State thinks fit’ to be attached to a
grant of limited leave to enter or remain.

A person who knowingly fails to observe a condition of leave commits an offence by
virtue of section 24(1)(b) of the 1971 Act.

Nationality, Immigration and Asylum Act 2002

Section 72(2) of the Nationality, Immigration and Asylum Act 2002 (2002 Act),

as amended by section 38 of the 2022 Act, sets out how the serious criminality
provision in Article 33(2) is to be interpreted. Section 72 provides that a person is
convicted by a final judgment of a particularly serious crime if they are:

e convicted in the UK of an offence and sentenced to a period of imprisonment of
at least 12 months

e convicted outside the UK of an offence and sentenced to a period of
imprisonment of at least 12 months and could, if convicted in the UK for a
similar offence, have been sentenced to a period of imprisonment of at least 12
months

Section 72(5A) provides that a person convicted by a final judgment of a particularly
serious crime (whether within or outside the UK) is to be presumed to constitute a
danger to the community of the UK. The presumption that a person’s ‘particularly
serious crime’ means they are a danger to the community of the UK is rebuttable.
This means that this presumption is taken to be true, unless there is evidence which
demonstrates that the person is not a danger to the community.

If a person was convicted before commencement of section 38 of the 2022 Act on 28
June 2022, the previous definition in section 72 of the 2002 Act of a ‘particularly
serious crime’; that is a period of imprisonment of at least 2 years, continues to

apply.

Section 76 of the 2002 Act sets out the circumstances in which a person’s indefinite
leave to enter or remain may be revoked, including where a person is liable to
deportation but cannot be deported for legal reasons.

Section 82 of the 2002 Act sets out the rights of appeal given to protection and

human rights claims. Sections 94, 94B and 96 of the 2002 Act set out the
certification powers in respect of appeals.
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UK Borders Act 2007

Section 32 of the UK Borders Act 2007 (2007 Act) states that the deportation of a
foreign criminal convicted in the UK of an offence and sentenced to a single period of
imprisonment of at least 12 months is conducive to the public good.

Section 32(5) requires the Home Secretary to make a deportation order against a
foreign criminal unless one of the exceptions in section 33 of the 2007 Act is met.

Section 33(7) provides that where an exception to ‘automatic deportation’ applies
because removal would breach the Refugee Convention or the ECHR, the foreign
criminal’s deportation remains conducive to the public good despite the fact that they
cannot presently be deported.

Immigration Rules

Part Suitability of the Immigration Rules sets out the suitability grounds for the
refusal or cancellation of entry clearance or permission (leave) to enter or stay in the
UK.

This includes:

e SUI 3.1 and SUI 3.2, which provide for refusal or cancellation on non-conducive
grounds, where the person’s presence in the UK is not conducive to the public
good because of their conduct, character, associations or other reasons
(including convictions which do not fall within the criminality grounds)

e SUI 5.1 to SUI 5.5, which set out the criminality grounds for refusal or
cancellation

e SUI 4.1 and SUI 4.2, which provide for refusal or cancellation on the grounds
that the person is excluded or would be excluded from the Refugee Convention
or from a grant of humanitarian protection

Part 11 of the Immigration Rules includes provisions for revoking refugee status or
humanitarian protection and for excluding a person from the Refugee Convention or
humanitarian protection. This includes:

e paragraph 339AA, which provides that refugee status shall be revoked or not
renewed where the person is or should have been excluded from the Refugee
Convention

e paragraph 339AC, which provides that refugee status may be revoked or not
renewed where the Secretary of State is satisfied that either:

o there are reasonable grounds for regarding the person as a danger to the
security of the UK

o having been convicted by a final judgment of a particularly serious crime, the
person constitutes a danger to the community of the UK

e paragraph 339D, which sets the grounds for exclusion from a grant of
humanitarian protection

e paragraph 339GB, which sets out the exclusion grounds that provide for the
revocation of humanitarian protection
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Part 13 of the Immigration Rules contains the provisions relating to deportation
including the framework for considering Article 8 ECHR claims from those liable to
deportation because of criminal convictions.

Appendix Statelessness of the Immigration Rules provide the procedural and policy
framework for considering stateless leave applications. Applications under this route
are subject to Part Suitability which sets out the grounds for refusing an application.

Part Suitability of the Immigration Rules sets out grounds for refusing an application
for indefinite leave to remain, which are those that apply to a person who falls under
the restricted leave policy.

Paragraphs EU16(d) and (e) of Appendix EU provide that an application made for
leave under Appendix EU may be refused on suitability grounds, which are those
that apply to a person who falls under the restricted leave policy, where doing so is
proportionate, see: EU Settlement Scheme (EUSS).

Related content

Contents

Exclusion under Article 1F of the Refugee Convention

Stateless leave

Part Suitability: Exclusion from Asylum or Humanitarian Protection
Further submissions

Revocation of Refugee Status

Revocation of indefinite leave

Non-conducive grounds for refusal or cancellation of entry clearance or permission
Grounds for refusal - Criminality

Criminality guidance for Article 8 ECHR cases

Human rights claims on medical grounds

Deporting foreign nationals

EU settlement scheme: suitability requirements

Decisions on grounds of public policy and public security

Rights of Appeal
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Application of the restricted leave
policy

This section tells you about the application of restricted leave.

Official - sensitive: start of section

The information in this section has been removed as it is restricted for internal Home
Office use.

The information in this section has been removed as it is restricted for internal Home
Office use.

The information in this section has been removed as it is restricted for internal Home
Office use.

The information in this section has been removed as it is restricted for internal Home
Office use.

Official - sensitive: end of section

The period of restricted leave to be granted and the conditions to apply must be
considered on a case-by-case basis taking into account the policy objectives and the
guidance in this document. See:

e Duration of leave
e Conditions to impose

Although restricted leave should be used sparingly, there is no limit on the number of
times that restricted leave can be granted. Provided the person continues to come
within the scope of the restricted leave policy, including that there continues to be an
ECHR barrier to removal, a further period of restricted leave can be granted.

If there is no longer an ECHR barrier to removal, the person will not qualify for a
further grant of restricted leave and enforcement action must be prioritised. An
ECHR barrier to removal includes, but is not limited to:

e Article 2 —right to life
¢ Article 3 — prohibition of torture
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¢ Article 6 — right to a fair trial
¢ Article 8 — right to respect for private and family life

Application in respect of children — section 55 duty

When considering granting restricted leave to someone who has a child or children
in the UK under the age of 18, you must have regard to the need to safeguard and
promote the welfare of the children in accordance with the duty set out in section 55
of the Borders, Citizenship and Immigration Act 2009.

This means that when you assess whether a person meets the requirements for a
grant of restricted leave you must also have regard to the best interests of their child
or children as a primary, but not the only consideration. Your decision must show
that you have considered any information and evidence about the impact that a grant
of restricted leave to the parent or guardian may have on the child. Documentary
evidence from official or independent sources will generally be given more weight in
the decision-making process than unsubstantiated assertions about a child’s best
interests.

In MS, R (on the application of ) v SSHD (excluded persons: Restrictive Leave
policy) (IJR) [2015] UKUT 539 (IAC) (22 September 2015), the Upper Tribunal saw
no reason why the restricted leave policy is in principle in conflict with the section 55
duty. It was acknowledged that where the duration and conditions of restricted leave
may impact on family life and the best interests of a child those matters can,
consistent with the section 55 duty, be properly taken into account when decisions
are reached.

For more information on the duty to make arrangements to safeguard and promote
the welfare of children see the statutory guidance issued under section 55 - Every
Child Matters: Change for Children.

Related content

Contents

Exclusion under Article 1F of the Refugee Convention
Revocation of Refugee Status

Safeguarding Advice and Children's Champion
Safeguard and promote child welfare
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Grant of restricted leave

This section tells you how to grant restricted leave and the factors to consider.

Initial grants of restricted leave

If it is clear at the outset that there is a human rights barrier to a person’s removal
from the UK, and they are in scope of the restricted leave policy, you should grant a
period of restricted leave with conditions.

If the person currently holds another form of leave to enter or remain but you intend
to grant restricted leave, you will need to cancel or curtail limited leave or revoke
indefinite leave. There is a right of appeal against a decision to cancel, curtail or
revoke EU Settlement Scheme (EUSS) leave.

Where you are making a decision that attracts a right of appeal, and the person wins
their appeal, you must review the grant of restricted leave. If it no longer remains
appropriate for the person to remain on restricted leave, for example if the court has
found that they are not excluded from the Refugee Convention or that their EUSS
leave should not have been curtailed or revoked, they must be granted leave that is
appropriate to their case.

Official - sensitive: start of section

The information in this section has been removed as it is restricted for internal Home
Office use.

Official - sensitive: end of section

Grant paperwork

You must notify the person that they are being granted restricted leave using the
‘grant of restricted leave cover letter’. The cover letter and notice of conditions must
clearly explain why a grant of restricted leave is appropriate and why certain
conditions have been imposed. If the person is being granted restricted leave
alongside one of the decisions below, you can refer to that decision without needing
to repeat the detailed reasons why they are in scope of the restricted leave policy:

e refusal of a protection claim

e exclusion from the Refugee Convention or from a grant of humanitarian
protection

e revocation of protection status

e refusal to renew a grant of protection status

You must explain the conditions imposed and how to apply for a variation of the
duration of leave or the conditions imposed.
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Dependants

It is not possible for a person with restricted leave to sponsor a family member under
the Immigration Rules to join them in the UK. A family member of a person granted
restricted leave must apply for entry clearance in their own right if they wish to come
to the UK.

Where a partner or child is included as a dependant of the main applicant in an
application for leave to remain and restricted leave is granted to the main applicant,
the dependant should be granted leave outside the rules. The length of leave
granted should be in line with the duration of restricted leave granted to the main
applicant. However, it may not be appropriate or necessary to attach the same
conditions to the dependant’s leave as the main applicant.

The dependants of a person with restricted leave can make an application for leave
to enter or remain in their own right using the correct application form and paying any
applicable fees and charges, or applying for a fee waiver if eligible.

Dependants wishing to pursue their own application for leave should refer to the
visas and immigration section of GOV.UK.

Once a child of a person granted restricted leave turns 18, they are required to make
an application in their own right to regularise their stay in the UK or make
arrangements to leave the UK.

Disability

The fact that a person has a disability (mental or physical) does not mean that they
are necessarily incapable of engaging in, or having engaged in, the types of activities
or behaviour that bring them within scope of the restricted leave policy.
Consequently, they are not precluded from the application of the policy. However, in
deciding on the duration and conditions of leave, you must consider any known
factors that might cause real and unreasonable hardship for the person or have a
detrimental effect on an existing health condition. This could include mobility or other
health issues that could make it difficult for the person to report in person on a
regular basis or travel some distance. It should also take account of the effect that
restricted leave might have on any pre-existing mental health condition. Where this is
raised as an issue it will be important to have cogent, independent evidence of the
harm that the duration and or conditions of restricted leave is causing.

Duration of leave

The period of restricted leave to be granted is at the discretion of the Secretary of
State. The starting point should normally be 6 months. A shorter period than 6
months should be granted where removal appears to be reasonably likely within the
next 6 months or where the risk posed by the person is such that it warrants the case
being kept under review more frequently. A longer period than 6 months may be
justified by the particular circumstances of the case, but it must be the minimum
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necessary to satisfy the justification for a longer grant. Where it is proposed to grant
a longer period of restricted leave to someone who was last granted 6 months, you
must obtain grade 6 approval. It would risk undermining public confidence in the
immigration system if people subject to restricted leave were to be given additional
benefits to those who are welcome in and contribute positively to, the UK. However,
all cases must be assessed individually on their merits.

If it is claimed that a short period of leave would be contrary to a child’s best
interests, you must consider whether those interests are outweighed by the reasons
in favour of granting a particular period of leave. A grant of restricted leave for a
period of 6 months is unlikely to impact on a parent’s ability to adequately care for
their child. It should also not impact on the child’s ability to attend school or to access
medical care when needed.

When considering the period of restricted leave to be granted you must take account
of any relevant factor including the following:

¢ the likely prospect of early removal from the UK

¢ the reason why the person qualifies for a grant of restricted leave including the
seriousness of any offence or crime they are suspected of committing, or have
been convicted of, or the level of harm the person poses, which may require
more frequent reviews of the case

¢ if the person’s conduct has caused international outrage, for example, they
have committed war crimes or acts of terrorism

e previous and, where relevant, current compliance with immigration laws or
conditions of leave

This is not an exhaustive list.
Each case must be considered based on its individual circumstances and any factors
weighing in favour of a longer grant of restricted leave must be balanced against the

negative factors and the policy intentions.

See also Applications for indefinite leave to remain

Related content
Contents
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Conditions to impose on a grant of
leave

This section tells you about the conditions that can be imposed on a grant of
restricted leave.

Section 3(1)(c) of the Immigration Act 1971 sets out what conditions may be
imposed on limited leave to enter or remain in the UK. Where a decision has been
made to grant a period of restricted leave, you must consider whether or not to
impose the following conditions:

e a condition restricting work or occupation in the UK

e a condition restricting studies in the UK

¢ a condition requiring the person to maintain and accommodate themself, and
any dependants, without recourse to public funds

e a condition requiring the person to report to an immigration officer or the
Secretary of State

e a condition about residence

Consideration of which conditions to impose on a grant of leave must be made on a
case-by-case basis taking account of the particular circumstances of the case.

Section 46 of the Border Security, Asylum and Immigration Act 2025 amended
section 3(1)(c) to provide for the following conditions to be imposed, in certain
circumstances:

e an electronic monitoring condition

e a condition requiring a person to be at a specific place between specific times,
either on specific days or on any day (curfew)

e a condition requiring the person to remain within a specific area (inclusion
zone)

e a condition prohibiting the person from being in a specific area (exclusion zone)

e such other condition as the Secretary of State thinks fit

These conditions may only be applied to a person’s limited leave to enter or remain
in the UK if the Secretary of State determines that one or more of the following

apply:

¢ the person poses a threat to national security

e the person poses a risk to public safety, a section of the public, or specific
individuals

¢ the person has committed a serious offence listed in Schedule 1 to the Serious
Crime Act 2007

e the person has committed a specified sexual offence under Part 2 of Schedule
18 to the Sentencing Code, section 210A of the Criminal Procedure (Scotland)
Act 1995, or Part 2 of Schedule 2 to the Criminal Justice (Northern Ireland)
Order 2008
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e the person has committed, or is suspected of committing, an offence outside
the UK that would constitute a serious or sexual offence if committed in the UK
- for offences abroad, the act is considered an offence under that jurisdiction
regardless of how it is described in local law

If the imposition of one or more conditions would be contrary to a child’s best
interests, you must consider whether those interests are outweighed by the reasons
in favour of imposing the conditions proposed in the individual case. This will include
consideration of the policy objectives.

Compliance with conditions

Any letter or notice setting out the basis of the restricted leave granted must set out
clearly the conditions imposed, how to notify the Home Office of an inability to
comply due to reasons outside the person’s control (for example, in relation to a
reporting condition) and the consequences of non-compliance.

You must keep compliance with conditions under close review. This is essential
because non-compliance without reasonable excuse should lead to a consideration
of whether the conditions imposed remain appropriate (and, if appropriate, the
tightening of conditions) and consideration of possible investigation for prosecution
(see breach of conditions).

You must maintain contact with reporting centre staff and request they monitor
carefully a person’s compliance with the conditions imposed. Any indication that a
person is no longer complying with the conditions should be investigated. For
example:

e work — you must ensure that reporting centre staff regularly ask those subject to
restricted leave whether they are currently, or have in the past, engaged in
work (paid or unpaid) - if they have, details must be emailed to you and you
must record them on Atlas and on the paper file

e work, study or residence — you must ensure reporting centre staff ask to see
travel tickets if someone subject to restricted leave consistently arrives late for
reporting events and the person does not live within walking distance and has
not driven there - their explanation will not stand up to scrutiny if the travel
tickets show they have travelled to the reporting event from a location other
than the person’s recorded address (photocopies of the travel tickets must be
taken in this instance and sent to you)

e residence — you must ask reporting centres to request evidence of recent utility
bills or other documentary evidence from official or other independent sources
that corroborates the recorded address - any documentary evidence must be
photocopied, with a note that the original has been seen, and sent to you: if
there is any doubt as to the veracity of the documents, the originals must be
retained where possible to be reviewed further

You can also monitor compliance with conditions in other ways, such as the following
examples:
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e check work by contacting His Majesty’s Revenue and Customs (HMRC) to see
if there is any record of the person subject to restricted leave - or a close family
member in the UK (for example, a partner) who does not have the right to work
- paying tax or national insurance contributions

e check no recourse to public funds condition by contacting the Department for
Work and Pensions (DWP) to check whether there is any record of the person
subject to restricted leave - or close family members who do not have recourse
to public funds - receiving public funds

e check work, study and residence - where there are doubts about a person’s
compliance with conditions, contact the local immigration, compliance and
engagement (ICE) team to commission an investigation, which may include a
home visit - in some cases, it may be appropriate to make a referral to an
intelligence team to establish if there is evidence of a person living elsewhere,
in breach of the residence condition - in the case of high harm individuals you
may need to make other arrangements on a case-by-case basis

Breach of conditions

Breaching one or more restricted leave conditions is very serious. A person who
knowingly fails to observe a condition of leave commits an offence under section
24(1)(b) of the 1971 Act and may be liable to prosecution. Where there is evidence
that a person subject to restricted leave has breached a condition, it must be
followed up. Where you consider that one or more condition has been breached
without satisfactory explanation, the case must be referred to the local prosecution
team to consider whether prosecution would be appropriate.

Related content
Contents

Page 19 of 65 Published for Home Office staff on 05 January 2026



Work condition

This section tells you about imposing a condition which restricts employment in the
UK.

The presumption is that permission to work will normally be restricted rather than
denied outright in grants of restricted leave. Any work restriction also applies to
voluntary work, self-employment or engagement in any kind of business, paid or
unpaid. The type of restriction imposed must be in proportion to the public protection
risk posed by the person.

The options for restricting work are:

Option 1 - imposing a requirement to notify the Secretary of State of all work
and volunteering roles

This option should be used for lower-risk cases so that the Home Office can notify
other agencies, where appropriate, about the person’s work. The normal requirement
will be to notify the Home Office within 14 days of a change in their work situation
(for example, taking a new role or leaving a position).

Option 2 - applying restrictions on working, including in certain occupations or
professions

This condition will be expressed as a condition not to take any work or engage in any
business unless the Secretary of State has given prior permission in writing.
Permission should be sought at the earliest opportunity. When permission is sought
for a particular job, the precise type of work to be restricted will depend entirely on
the risk factors posed in individual cases. The condition should generally be used to
prevent the person from working in roles with unsupervised contact with vulnerable
people, or in roles which could be inappropriate based on the crimes or acts that led
to consideration of restricted leave. This could for example be where a person
involved in war crimes would be working with migrant communities from the country
of origin where war crimes were committed. If a person is already in work, details of
that work must be obtained, and an assessment undertaken as to its continuing
suitability. See Disclosure and Barring Service (DBS) referral process.

Option 3 - A total ban on work in any capacity, whether paid or as a volunteer

This should be used exceptionally in cases posing a particularly high public
protection risk. Such cases must also be referred to the local police force for
handling under the Potentially Dangerous Person (PDP) regime. Further information
on the PDP is available on the College of Policing's website.

Operation of the work condition
At the initial grant of restricted leave, and at subsequent renewals, the person’s

immigration status online (eVisa) will normally include a remark showing that
employment is permitted only with the permission of the Secretary of State. The
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grant of restricted leave covering letter must explain that if a person currently allowed
to work wants to change their employment, or to take up an additional role, they
must re-apply for permission.

A person may apply for permission in writing to the designated decision-maker or at
a reporting event (if they have a condition to report to the Secretary of State). The
person must provide the following details to enable a decision to be made:

e name, address, contact details of employer

job title or position

details of role and responsibilities

number of days and hours per week the person is expected to work
salary

A copy of the job advertisement is acceptable if it includes all the above information.

All requests for permission to work should be dealt with as soon as possible (usually
within 14 days) after the request is made. The decision must be sent to the person’s
home address and, where applicable, a copy should be sent to the individual’'s legal
representatives. It is important that the response is sent to the notified home address
as this can help to check that the person continues to live at the address given. The
person’s new work condition will be updated on their immigration status online
(eVisa).

When considering whether to give consent to proposed work, you must review the
circumstances of the case to assess whether the individual’'s previous behaviour
indicates their suitability or not for the proposed role. You must pay particular
attention to any unsuitable behaviour that occurred when the person previously held
a role such as one of the following:

e a position of authority over others, for example police, teacher, security guard,
soldier

e a position of trust, for example doctor, nurse

¢ a role allowing unsupervised access to children or vulnerable people

e a professional role that involved working unsupervised to a significant degree or
instructing or supervising others

The presumption is that a person who falls within the scope of this policy should not
be permitted to work or volunteer in any of the roles that require a standard or
enhanced Disclosure and Barring Service (DBS) check or Security Industry Authority
(SIA) licence check. These include (not an exhaustive list):

e healthcare, for example doctors, nurses, chiropractors, opticians

e public sector roles, for example police, court, prison and probation services

e roles requiring contact with children, for example teaching and training roles or
foster carers

e roles in the legal profession, including immigration advisers

e roles which require a SIA licence, for example locksmiths, door supervision,
security guards
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If the DBS or SIA is aware of the person’s background and relevant behaviour and
has given its approval to the person working in a particular role, you may consider
giving permission to work in that role provided there are no other concerns.

Disclosure and Barring Service (DBS) referral process

If a person granted restricted leave has previously worked in, is currently working in,
or applies for permission to work or change work in an area of regulated activity you
must make a referral to the DBS using the ASL.4468 DBS referral proforma.

You must ensure you include sufficient information on what the person has done to
fall within the restricted leave policy to enable the DBS to make a decision on the
person’s suitability to work in areas of regulated activity. This could be details of a
conviction, involvement in war crimes, or reasons why the person is considered to be
a danger to the community or to the security of the UK. Where relevant you can
extract this information from the protection claim decision letter or a Tribunal appeal
determination. You should not provide copies of decision letters or transcripts of
asylum interviews.

If it is not clear whether the work a person has previously done, is currently doing or
wishes to take is in an area of regulated activity, contact the DBS to check before
making a formal referral.

With any DBS referral, you must provide as much information as possible on the
person’s known work history.

For more information on DBS referrals and regulated activities see the DBS barring
referral guidance.

Professional or regulatory bodies

Where the person seeks consent to work in a role under the supervision of a
professional body (other than the DBS) you must consider whether public protection
is best served by disclosure of the details of the criminality or extremist behaviours to
that professional body. This can be done even where the decision-maker is not
proposing to refuse consent to work in that role — informing a regulatory body can
serve to ensure a person’s behaviour at work is kept under supervision.

Disclosure

Relevant information of alleged past criminality can be shared with the DBS or
professional and statutory regulatory bodies, provided disclosure is consistent with
our data sharing obligations, including those under the General Data Protection
Regulation and the Data Protection Act 2018. Where in doubt about whether
information can be disclosed, you must seek advice from a senior caseworker or
chief caseworker in the first instance.
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The regulatory bodies also have data sharing obligations and cannot notify you of
their barring decisions unless you can show that there is a legitimate reason for
needing to know the outcome of a referral.

Employer Checking Service

The Employer Checking Service may contact the appropriate Home Office team
about a person who has been granted restricted leave and who is subject to a work
condition. Where an enquiry is received about a person who has not applied for
permission to work or for a variation of their work conditions, the Employer Checking
Service must be advised that the person does not have permission to work or to
change their work but that it is open to the person to apply for such permission.

Related content
Contents
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Study condition

This section tells you about imposing a condition on studying in the UK.

Grants of restricted leave should generally be subject to a condition which prevents
the person from undertaking a course of study, whether by attending in person or
remote learning.

Those with restricted leave are in the UK on a temporary basis, pending their
deportation or removal from the UK when circumstances permit. The rationale for
restricting study is that it reinforces the temporary nature of the leave. It also reduces
pressure on public finances and ensures that migrants who are welcome in the UK
are afforded the opportunities that come from education ahead of those on restricted
leave.

Where permission to study is sought and the person can fund the course without
reliance on public money and there are no concerns about allowing the person to
pursue the particular course, it must be made clear that any permission given does
not entitle the person to remain in the UK to complete the course should their
removal become possible. If the person choses to enrol they should be fully aware of
this possibility.

Where permission to study is given, it will only be for the specific course requested. If
the person wishes to change their studies a new request must be made to the Home
Office.

Any request to study or to change studies must be made in writing and include
details of the course content, the course provider, the length of the course, how the
person will fund their studies, and where and how often the person will be expected
to attend the course.

Related content
Contents

Page 24 of 65 Published for Home Office staff on 05 January 2026



No recourse to public funds condition

This section tells you about imposing a condition that does not allow access to public
funds.

Where restricted leave is granted, you should normally include a condition of no
recourse to public funds, unless the person would otherwise be destitute. The
burden of proof is on the person to show that they are, or would be, destitute, and in
need of public funds. This may already have been established if, for example, the
person has been in receipt of Asylum Support before being considered for a grant of
restricted leave and their circumstances have not changed. If it is already clear that
the person is or would be destitute without access to benefits, a further assessment
is not needed. If a person is granted access to public funds, their eligibility must be
reviewed in the consideration of any subsequent application for restricted leave. This
may require a further destitution assessment.

The assessment of destitution must be done in a way that is compatible with the
section 55 of the Borders, Citizenship and Immigration Act 2009 duty.

All the information or evidence provided about the individual’s circumstances,
including those of any dependent family members, must be taken into account by the
decision maker in order to consider their financial position. Other factors to consider
include:

¢ how the person has supported themselves in the UK to date

¢ whether the person has any savings in a UK bank or abroad, or other
disposable assets

¢ whether the person has permission to work, is currently employed, or
circumstances (such as age and state of health) are such that they could seek
suitable work and request consent from the Secretary of State

e whether the person has any family or others in the UK who can provide
financial assistance or accommodation (for example, a partner who is a British
citizen or who has leave to enter or remain which permits work)

e whether the person has any family or others in any other country who could
provide financial assistance from abroad

Where a person granted a period of restricted leave subject to a condition of no
recourse to public funds applies to have that condition lifted, consideration must be
given to whether the person meets the destitution test. An application must be made
in writing by the person or their representative and must include information and
evidence about the individual's personal and financial circumstances.

For guidance on assessing destitution, and the evidence to consider, see assessing
destitution.

Where you decide that a person is destitute, or would be destitute without access to

public funds, you must lift the no recourse to public funds condition and apply
condition code 2G allowing recourse to public funds. Once the no recourse to public
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funds condition has been lifted, this will be update on the person’s immigration status
online (eVisa).

When a person granted restricted leave without the no recourse to public funds
condition, later applies for further leave, the decision on public funds should be re-
assessed. If the risk of destitution remains, and the person continues to meet the
terms of the policy, a further grant of restricted leave without the no recourse to
public funds condition must be granted.

Where a person is not destitute, it is only in exceptional circumstances that the leave
granted will include access to public funds. Any consideration of exceptional
circumstances must take into account anything raised by the person subject to
restricted leave, and must be done in line with the section 55 duty.

See: Family life (as a partner or parent) and exceptional circumstances.

There will also be some cases where, depending on the person’s nationality, they
may still be entitled to access certain public funds due to agreements between the
UK and other countries. This does not prevent you from applying the no recourse to
public funds condition, but the person must not be penalised for accessing those
benefits or allowances to which they have an entitlement.

Related content
Contents
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Reporting condition

This section tells you about imposing a condition requiring a person to report to the
Secretary of State.

The presumption is that all grants of restricted leave will be subject to a condition to
report regularly to the Secretary of State. This condition is designed to maintain
contact with the person and to monitor compliance with other conditions. Contact
management is a priority because these cases must remain under review for
removal when possible. The precise frequency and location of the reporting event
will depend upon the following factors:

e the imminence of removal

e the perceived risk of absconding

¢ the need to maintain contact with the person to monitor compliance with
conditions

¢ the impact of the reporting requirement on the person taking into account:
o the location of the reporting centre
o physical and mental health
o domestic responsibilities, including the impact on any child who may be

affected

o work

The frequency with which a person will be required to report will depend on the
individual circumstances of the case. As a guide, monthly reporting should be
considered the normal standard for restricted leave cases, but the appropriate period
should be determined depending on the circumstances of each case. This frequency
can also be increased or decreased in the light of changing circumstances, taking
into account the factors specified above.

Before setting up the reporting regime, you must liaise with the relevant reporting
centre manager to ensure they are aware of the facts relating to the person, and in
particular any risks they may pose when reporting. The reporting centre manager
may wish to suggest an alternative reporting venue or specify a time when known
victims, vulnerable people or people at risk will not be reporting.

A person may apply for the condition to be varied, to take account of domestic or
other commitments. Such requests must be considered in line with the overall aims
of the policy and this guidance.

Asylum seekers supported under the Immigration and Asylum Act 1999, including
with accommodation, will cease to be eligible for this support when restricted leave is
granted and the relevant grace period has come to an end. In this scenario, the
reporting condition should be set for the current address and then amended when
the person finds an alternative address. During this period, it is important to maintain
contact with the person so that proposed addresses can be considered before the
person needs to move into the new accommodation.

Related content
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Residence condition

This section tells you about imposing a condition relating to a person’s residence in
the UK.

In this section, ‘residence’ is given the meaning of habitual residence.

All grants of restricted leave must be subject to a requirement to notify the Secretary
of State of the home address and of any change of address within 14 days to ensure
that the person can be located when removal is possible.

Where accommodation is publicly provided or funded, it may also be reasonable to
impose a requirement for a person to live in a specific area to reduce the cost of
housing.

In addition, it may be necessary to impose a residence condition requiring the
individual to seek the prior consent of the Secretary of State before changing
address. It is important that requests for consent to change address are dealt with
promptly as the person, and where applicable their family, may have to change
address and should not be left homeless or in breach of conditions.

When deciding whether to give consent, you must have regard to known risk factors
and seek advice from partners (for example, the police or local authorities) where
appropriate. If specific risk factors are known, it may be appropriate to advise the
person that they will not be given permission to live within a certain area.

Each case must be considered on the individual facts and risks. Particular risks may
arise where:

e the person concerned may pose particular risks to others in the community on
the basis of past behaviour — for example, the Home Office may want to
prohibit residence close to a school or other facility

¢ there is a significant community from the person’s country of origin in that
locality - the risk may be:

o to the person (for example, from members of the community seeking
retribution)

o a general public order risk, if it becomes known that the person is living in
the community

o that the person is suspected of seeking to use their influence within the
community to intimidate others or to exert undue influence

¢ the person is likely to associate with people who will encourage them to engage
or re-engage in activities that pose a risk of danger to the community or to the
security of the UK

A residence condition may also be imposed where it would facilitate the progression
of the person’s removal.
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In cases which pose a particularly high risk of public order or crime, the local police
force should be informed as part of the Potentially Dangerous Persons (PDP)
regime.

A residence condition may have an adverse impact on a child or children. Where a
child lives in the household of a person granted restricted leave, care should be
taken to consider the impact on the child’s welfare in accordance with the section 55
duty. An example of this might be where a residence condition disrupts a child’s
education at a crucial stage, or where it takes the child away from an extended
family. Removing a child from the influence of a wider community may not be in the
best interests of the child. A view may be sought from the Safeguarding Advice and
Children’s Champion (SACC) about child welfare issues.

Related content
Contents
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Electronic monitoring condition

This section tells you about imposing a condition to electronically monitor a person’s
movements in the UK.

An electronic monitoring (EM) condition is a condition that requires a person aged 18
or over to cooperate with any arrangements the Secretary of State specifies for
detecting and recording by electronic means one or more of the following:

e the person’s location at specified times, during specified periods of time or
while the arrangements are in place

e the person’s presence in a location at specified times, during specified periods
of time or while the arrangements are in place

e the person’s absence from a location at specified times, during specified
periods of time or while arrangements are in place

The arrangements, with which the person must cooperate, include:

e wearing an electronic monitoring device and facilitating arrangements for its
detection, which may include installation of electronic monitoring equipment at
a specified address, and presenting a device upon request by an authorised
officer

e making specified use of an electronic monitoring device communicating in a
specified manner and at specified times or during specified periods

¢ allowing people other than the Secretary of State to exercise electronic
monitoring functions

An EM condition can apply to any person’s limited leave to enter or remain in the UK
if justified by the individual circumstances of the case. EM may be accompanied by:

e a curfew (requirement to remain at a specified address during specified periods
of time

e an inclusion zone or an exclusion zone (requirement to remain within, or not to
enter, a specified area)

if the facts of the case warrant it.

Where you have made a decision to grant restricted leave, you must consider
whether or not to apply an EM condition. You must record this decision on the case
record. See Use of EM for guidance on whether to impose an EM condition.

An EM condition can only be imposed on a grant of restricted leave if:

e the person poses a threat to national security

e the person poses a risk to public safety, a section of the public, or specific
individuals

e the person has committed a serious offence listed in Schedule 1 to the Serious
Crime Act 2007
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e the person has committed a specified sexual offence under Part 2 of Schedule
18 to the Sentencing Code, section 210A of the Criminal Procedure (Scotland)
Act 1995, or Part 2 of Schedule 2 to the Criminal Justice (Northern Ireland)
Order 2008

e the person has committed, or is suspected of committing, an offence outside
the UK that would constitute a serious or sexual offence if committed in the UK
- for offences abroad, the act is considered an offence under that jurisdiction
regardless of how it is described in local law

EM devices

The Home Office uses Global Positioning System (GPS) devices to electronically
trail monitor a person’s movements.

Two types of EM devices that use GPS technology are available to the Home Office:

o fitted device — a traditional tag fitted to the ankle - the device vibrates to alert
the wearer that they need to charge the device or to warn them that they are
breaching a supplementary condition, for example, entering an exclusion zone

¢ non-fitted device — this device fits in the palm of the hand - in addition to
recording trail data, it can take fingerprints and will give a sound and vibrate
alert to notify the person that their biometrics must be submitted - the device
reads the fingerprint and compares this to the fingerprint captured when the
device was issued - although the device is not fitted to the person, they are
required to carry the device with them - requests for fingerprints are made on a
random basis several times throughout the day to verify that the device is being
carried as required — this requirement must be included within the restricted
leave conditions

The Secretary of State will make the decision regarding the type of device to be
used. When considering any representations received, regard will be had to which
type of device should be used, subject to the appropriateness of the conditions
proposed. It will not be open to the person or a representative acting on their behalf
to specify the device type.

Where a person is granted leave subject to an EM condition, they should initially
have a fitted device issued to them. However, there may be some cases where a
non-fitted device may be considered a more appropriate choice based on their
individual circumstances. A person may be moved between device types whilst
subject to EM, and regular EM reviews will consider whether a person should be
transferred between device types. Both devices require the person to regularly
charge the device and comply with other conditions set out when they are granted
restricted leave.

The fitted device, working in conjunction with the monitoring system, is capable of
monitoring whether a person complies with a curfew, inclusion or exclusion zone. A
curfew, inclusion or exclusion zone will only be set and monitored where identified in
a person’s leave conditions. Where a person is resident in Northern Ireland an
exclusion zone will be set at the border with the Republic of Ireland.
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Where the person is not issued with a home monitoring unit (HMU), a mobile phone
will be issued to the person to allow contact to and from the EM supplier. The EM
supplier will provide the person with information relating to the use and maintenance
of the mobile phone.

In very limited cases, the Home Office may make an operational decision to use a
Radio Frequency (RF) device rather than a GPS device but only where the Home
Office deem it necessary to ensure public safety. In such cases it will be necessary
to install a HMU and set a curfew in order to ensure that the device functions as
intended. The person must have an address, and the owner must agree to the
installation of the HMU. The length of curfew will be determined based on the
person’s personal circumstances.

Issuing EM devices

The Secretary of State will make the decision on where the device will be fitted or
issued, based on practicality grounds including consideration of location and
vulnerabilities. Where a person is placed on EM as a condition of restricted leave,
their EM device should be fitted or issued at the person’s residence or a reporting
centre. This will be communicated to them prior to the appointment.

Failure to comply with the appointment or fitting of a device without reasonable
excuse is considered a breach of conditions.

Official — sensitive: start of section

The information in this section has been removed as it is restricted for internal Home
Office use.

The information in this section has been removed as it is restricted for internal Home
Office use.

Official — sensitive: end of section

Use of EM

You must consider imposing an EM condition if a person being granted restricted
leave requires closer monitoring and to do so would not breach their Article 8
European Convention on Human Rights (ECHR) rights.

The decision to impose an EM condition must be authorised by an SCS. A decision
to impose an EM condition must be supported by consideration of why either the use
of EM would be a proportionate or disproportionate breach of either the person’s
Article 8 ECHR rights or is not practical in that particular case.

EM must not be imposed:
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e on a person under the age of 18
o following detention under sections 37 or 41 of the Mental Health Act 1983
where the person remains subject to a supervision order

Where one or more of the following conditions apply, there must be a clear
statement why EM is considered suitable, and this must be agreed by a Senior Civil
Servant (SCS):

e whether there is strong independent medical evidence to suggest that an EM
condition would cause serious harm to the person’s mental or physical health

e whether a claim of torture has been accepted by the Home Office or a Court

e whether there has been a positive conclusive grounds decision in respect of a
claim to be a victim of modern slavery

e whether the person’s mental capacity is deemed to be a bar to understanding
the EM conditions and therefore their ability to comply for example, a person
suffering with dementia

e whether the person is pregnant (18 weeks plus) or has recently given birth
(within the last 3 months)

e whether the person is suffering with phlebitis or similar conditions which cause
swelling of the lower legs

¢ whether the person is showing any signs of frailty or age-related conditions
which may impact on the person’s ability to wear and/or maintain the device

The above list is not exhaustive. See also Vulnerability considerations for further
guidance on considering whether imposing an EM condition or use of a particular
device would breach a person’s Article 8 ECHR Rights. You must consider the
individual circumstances of each case. In many cases, imposing or maintaining an
EM condition may be appropriate due to other factors present in the case. If you
identify a case which would otherwise appear to be suitable for EM but there are
factors in the case which cause you to question suitability, you must seek advice
from your senior caseworker. A decision not to apply an EM condition for a reason
which is not listed above must be agreed by an SCS.

It is expected that, in any claim linked to either mental or physical health issues,
medical evidence will be provided to substantiate that claim. You may delay a
decision to await medical evidence however, that delay must not be more than 28
days. If no evidence is forthcoming within 28 days a decision must be made, and an
EM condition imposed taking account of the known circumstances. Any decision to
impose should be reviewed within 14 days of receipt of any further evidence.

The Secretary of State may decide not to impose an EM condition if the Secretary of
State considers that to do so would be impractical. When considering whether it
would be impractical to impose electronic monitoring (or continue to impose
electronic monitoring), you must have regard to the following factors:

e any obstacles to making electronic monitoring arrangements in relation to the
person including, where an EM address is not suitable

¢ the need to give priority to the use of those resources in relation to particular
categories of persons

Page 34 of 65 Published for Home Office staff on 05 January 2026



Where a decision is made not to impose an EM condition on a person who would
otherwise require closer monitoring, you must obtain SCS approval.

Vulnerability considerations

The table below sets out some considerations that may be required to establish
whether there is a disproportionate breach of a person’s rights under Article 8 of
ECHR either by the imposition of EM or the type of device to be imposed. This must
not be used at a stand-alone guide, and its use must be in conjunction with the
detailed guidance in Use of EM above. Neither the conditions nor the considerations

listed are exhaustive.

Condition / issue

Evidence required

Consideration required

Would cause serious
harm to the person’s
mental or physical
health

Medical evidence
unless this is a long
lasting condition that
the Home Office
already holds
evidence of and
which is unlikely to
have improved

expected impact — will there
be physical suffering caused
by wearing the device once
the wearer is acclimatised to
wearing the device

does mitigation / alternate
remedy exist for example,
can a fitted device be worn on
different leg or (in extreme
conditions) on the wrist

can a non-fitted device be
employed

does the person have a
medical condition or disability
which means that they are
unable to personally comply
with their conditions, for
example, limited mobility
means they would need
assistance to charge their
device

A claim to have been
tortured has been
accepted by the
Home Office or First-
tier Tribunal

Medical evidence
suggests that the use
of EM would
significantly impact
on mental or physical
health

what was the nature of torture
in the initial claim

could wearing a fitted device
replicate the conditions of
torture, for example,
manacled to a wall

is there evidence that the
application of EM irrespective
of device type will have a
detrimental impact on those
diagnosed with PTSD

were there physical injuries
as a result of torture which
have not healed which would
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Condition / issue

Evidence required

Consideration required

mean that a fitted device is
unsuitable

can a non-fitted device be
employed

A claim to be a victim
of modern slavery
has received a
positive conclusive
grounds decision

Medical evidence
suggests that the use
of EM would
significantly impact
on mental or physical
health

is there evidence that the
application of EM will have a
detrimental impact on those
diagnosed with PTSD
irrespective of device type
were there physical injuries
as a result of torture which
have not healed which would
mean that a fitted device is
unsuitable

can a non-fitted device be
employed

The person’s mental
capacity

Medical evidence or
a formal assessment
of mental capability
including evidence of
the impact on that
person’s mental
capacity

does the person have the
capacity to understand the
requirements placed on them
to maintain the device
irrespective of the device type
is the person’s mental
capacity diminishing

does the person suffer from
confusion or will the device
cause significant anxiety
does the medical advice give
a definitive statement about
the impact of EM on the
person’s mental capacity
irrespective of the device type
can a non-fitted device be
employed

Pregnant women (18
weeks plus) and
women who have
recently given birth
(within the last 3
months)

Evidence of
pregnancy — MAT B1
form and / or birth
certificate

from 20 weeks pregnancy
oedema may occur without
notice causing a device to
become dangerously tight
limiting blood flow to the foot,
cutting into the leg and
causing distress.

after giving birth recovery is
required and there will be a
number of medical
examinations to monitor the
mother’s health. Some
swelling may also take time to
dissipate
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Condition / issue

Evidence required

Consideration required

can a non-fitted device be
employed

Those suffering with
phlebitis or similar
conditions

Medical evidence

as with pregnant women
phlebitis can cause sudden
onset oedema causing the
device to be dangerously
tight, limiting blood supply to
the foot, cutting into the leg
and causing distress

can a non-fitted device be
employed

The elderly

Medical evidence

is there evidence of frailty or
age-related conditions which
may impact on the person’s
ability to wear and / or
maintain the device
irrespective of type

does the person have
thinning skin which will
damage and blister from
wearing a fitted device

do they suffer with
osteoporosis making it more
likely that damage could be
sustained to the leg by
wearing a fitted device

do they suffer with arthritis in
the legs / ankles that could be
exacerbated by the wearing
of a fitted device?

is there evidence of dementia
or confusion which may
impact the ability to comply
with the related conditions
irrespective of the device
type?

actual age is not a bar but the
older the person the more
likely that they will have
conditions which make EM
inadvisable

Life limiting
conditions

Medical evidence

is the person mobile

what is their life expectancy
do we intend to enforce
deportation when there is no
longer a barrier to deportation
is the person receiving
regular medical treatment
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Condition / issue Evidence required Consideration required

e does the person require
regular MRI scans

Serious medical Medical evidence e is the person receiving active

conditions, for frequent treatment

example, cancer e do they require regular MRI
scans

e are they mainly confined to
bed / the home

e do we intend to enforce
deportation when there is no
longer a barrier to deportation

Representations

You must invite representations from the person prior to making a final decision to
apply an EM condition. A decision to vary EM from a fitted to non-fitted device does
not require the invitation of representations.

Where you intend to impose an EM condition, the person must be given 10 working
days to provide representations.

If the person has breached conditions whilst on a non-fitted device and consideration
is being given to changing their condition to a fitted device, they must be given 10
working days to provide representations.

Where a person is detained, they must be given 3 working days to provide
representations.

If a person is currently on immigration bail with an existing EM condition, it will
not be necessary to seek representations unless:

¢ two months have passed since the EM condition has been reviewed

e you are aware of new information which may impact the use of EM

¢ the person has submitted representations about why they should not be subject
to the condition

You must consider any information which may have an impact on the use of EM
before granting leave imposing the EM condition. This includes any representations
received, or information relating to specific vulnerabilities which may already be
known to the Home Office, such as information about the person’s health.

There may be circumstances where the period for providing a response has not yet
expired, but the nature of risk posed by a person to the community, a group, or a
person is such that immediate action is required. In these cases, you must review all
available information and determine whether it is proportionate to impose the EM
condition pending receipt of any representations. This decision must be authorised
by an SCS. Any representations received must still be considered, and the person
must be notified of the final decision within 7 days.
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Considering representations

You must consider any representations received within the deadline provided when
making a decision about whether or not to impose an EM condition or supplementary
condition (such as a curfew, inclusion or exclusion zone).

Representations must be considered and responded to in a timely manner
prioritising cases where the person is already subject to EM and there is an
indication that there is an immediate physical danger to the person followed by those
whose release is imminent. Where representations were received within the deadline
provided and the person is already on restricted leave the decision should be notified
to the person within 28 days of receipt of the representations.

Where representations were received within the deadline provided and the person is
detained, you should make the decision at least 3 days (excluding weekends) prior
to the person’s release date and notify the person of the outcome.

Decisions should be made on the information provided in addition to information
already known about the person. It should not normally be appropriate to seek any
further information in order to make a decision, but where it is necessary, a decision
should be notified to the person within 14 days of either the information being
received or the target date for responding (whichever comes first). If the person or
their representative has indicated that medical information is to follow the
representations, a delay may occur to facilitate this, but a decision should not be
delayed for more than 28 days.

Where representations are received after the deadline provided and the EM supplier
has already been tasked to fit the device, that order will continue to be implemented
and a decision will be made after the device is fitted. Where the EM supplier has not
already been tasked a decision would normally be made before tasking proceeds.

Where a decision has been made to impose the EM condition before the deadline for
providing a response had expired due to the nature of risk posed by a person to the
community, a group, or a person, you must consider the representations and notify
the person of the decision within 7 days.

Where it is considered that the EM condition against which the representations were
raised is disproportionate, the restricted leave conditions must be varied and served
on the person. You must also notify the EM supplier that the condition should be
ceased with immediate effect.

In cases where representations have been made against a curfew condition,

inclusion or exclusion zone the final decision whether to proceed with the proposed
condition must be made at SCS level.
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Where a Justice Department imposes an EM condition

Where a person is subject to an EM condition imposed as part of their management
by the Ministry of Justice or the Justice Department of Scotland or Northern Ireland
the following approach should be taken:

England and Wales — the Home Office uses the EM contract managed by the
Ministry of Justice therefore it is possible for both the Home Office and another law
enforcement agency such as His Majesty’s Prison and Probation Service (HMPPS)
to have different EM conditions monitored through a single GPS device. Any breach
of an EM condition will be notified only to the agency which requested them. For
example, the Home Office will only be notified of breaches of the conditions they
requested and HMPPS would be notified only of the breaches of the conditions they
requested. In these instances, the use of non-fitted devices will not be suitable whilst
the other order is in place.

Scotland and Northern Ireland — both Scotland and Northern Ireland use EM as
part of their approach to Justice management. Each country has a separate EM
contract to deliver this service, and both rely on the use of Radio Frequency
technology. The Home Office does not have access to the devices provided through
these contracts and it is therefore not possible to monitor through a single device.
The imposition of 2 separate EM devices at the same time should be avoided. In
order to ensure that there is effective management of a person’s rehabilitation and/or
contact management whilst subject to criminal bail the following approaches should
be taken:

o the Home Office will, for practical reasons, not usually impose EM whilst an
electronic monitoring order imposed by a Scottish or Northern Ireland
department is in force. In cases where that order is part of a licence or
sentence the Home Office will be notified when that order is due to cease. If it is
considered that there are no exemptions to applying the EM condition the
Home Office will seek to implement the EM condition the same day the Scottish
or Northern Ireland order ceases

e where the person is subject to EM by the Home Office and is either remanded
by the Court on EM or convicted and sentenced to a Community Order
including EM the Home Office will cease its EM and will consider re-
implementation as soon as possible after the order imposed by the Court has
expired

Where a person is subject to EM by another law enforcement agency and is to be
subject to EM as a condition of restricted leave, either in conjunction with the existing
EM in England and Wales or where the existing EM is due to cease, representations
must be sought. For more details see Electronic monitoring — Representations.

Implementing an EM condition

Where a decision has been made to impose an EM condition (and supplementary
conditions), you must inform the person of their responsibilities before and after the
EM induction. You must answer any questions or concerns that a person may have
about the process and inform them how their data can be used.
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The person must be informed about the following responsibilities:

being present at the specified address during a fixed period in order for EM

equipment to be installed

reading and fully understanding the handbook that is given to them — this

explains their EM condition in detail and how their personal data will be used

reading and fully understanding the conditions which relate to their restricted
leave including how to maintain the device

maintaining their EM device and any mobile phone issued to them as outlined

in the handbook issued by the supplier to include charging the device daily until

fully charged

not damaging or allowing damage the EM device or preventing or allowing the

EM device to function as intended

contacting the monitoring centre and the decision maker immediately if

problems occur with their telephone line, tag or monitoring equipment

providing biometric data when alerted to do so by their non-fitted device

ensuring that they report at the times and days specified in their restricted leave

conditions

in the event of an emergency which means that they have to enter an exclusion

zone or leave an inclusion zone, they must notify the Secretary of State and the

monitoring centre either during the emergency or as soon as possible thereafter
in the event of an emergency which means they have to leave home and are
unable to be monitored electronically during any curfew period, they must notify
the Secretary of State and the monitoring centre either during the emergency or
as soon as possible thereafter:

o you must make individuals aware that they would need to prove the
emergency in the form of documentary evidence, for example, medical
certificate

trail data will be held by the EM supplier but may be accessed by the Home

Office where one or more of the following applies and where proportionate and

justified in the circumstances in accordance with data protection law:

o a breach of restricted leave conditions has occurred, or intelligence suggests
a breach has occurred to consider what action should be taken in response
to a breach up to and including prosecution

o where a breach of restricted leave conditions has occurred, which has
resulted in the severing of contact via EM, trail data will be used to try to
locate the person

o where it may be relevant to a legal challenge by the person

o to be shared with law enforcement agencies where they make a legitimate
and specific request for access to that data

anonymised data may be used to understand the impact of EM and the

behaviours of those on EM to continuously improve the service and to inform

immigration policy, in accordance with data protection law

If you are granting restricted leave with EM conditions, you must produce the
relevant paperwork granting restricted leave and outlining the conditions imposed.
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You must ensure that the required level of authority has been obtained to impose the
EM condition with or without supplementary conditions before tasking the EM
supplier.

You must task the EM supplier to arrange EM induction for the person.

You must ensure a recent Police National Computer (PNC) check has been
conducted on the person to be tagged. A check is required because the Home Office
has a duty of care to the contractor. The contractor will use this information when risk
assessing the proposed induction. Instructions for checks are dependent on existing
local arrangements.

You must ensure that Atlas is updated to reflect the decision to impose an EM
condition and the required level of authorisation.

The EM supplier will notify the Home Office of the outcome of address suitability
assessments and inductions.

If induction is successful, no further action is required by the decision maker in
relation to the commencement of EM services.

EM address considered unsuitable

If the EM contractor reports that a proposed residential address is deemed
unsuitable for EM services, they will notify the Home Office that an alternative
address is needed to install EM equipment.

You must then consider how to proceed with the case, seeking assistance as
necessary from your senior caseworker. Further consideration may be given to
whether an EM condition remains necessary and, if so, whether an alternative
address could be sourced for the person. If a new address is sourced, you must
notify the EM supplier of the new address. This scenario is more likely to occur
where an HMU is required to be installed owing to the presence of a curfew,
although in some cases a poor GPS signal may also make the property unsuitable.

Accommodation where a person has been referred into the
National Referral Mechanism

EM is acceptable in safe house accommodation provided to those who are being
supported by the Home Office Modern Slavery Victim Care Contract (MSVCC)
(implemented by The Salvation Army), where that is the appropriate accommodation
in line with the MSVCC accommodation policy set through the Modern Slavery
Statutory Guidance.

No fixed abode

The lack of a permanent address is not an exemption. Consideration must be given
to both the person’s personal circumstances and the practical implications of
requiring regular charging. This includes whether the person has access to
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accommodation but not a regular address, whether the person is street homeless
and whether the person has access to an electrical supply on a daily basis (or at
least every other day).

Where it is considered appropriate to impose the EM condition the default address to
be used is the reporting centre or police station to which the person will be reporting.
Checks will be made at the first reporting event and at the point of any EM reviews to
establish whether the person now has a stable address and if so ensure that
personal records are updated.

Failed EM inductions

The Home Office will seek to have an EM device fitted at the person’s home
address.

The EM supplier will attend the specified address to apply the EM device to the
person on restricted leave. If the supplier is unable to complete this induction, the
supplier will notify the Home Office of the failure. You will need to consider the
reason for failure, for example, was it because of non-compliance on the part of the
person, failure of the equipment etc, consideration must also be given to how long it
may take to resolve an issue such as equipment failure.

You must arrange a second attempt to fit the device with the supplier, notifying them
if the location for fitting has been amended or if the conditions of leave or contact
details change.

If the second attempt fails, the supplier will notify the Home Office of the failure. You
must investigate the reasons for failure to induct before requesting further induction
visits.

If these enquiries indicate the person is unable to access the property they have
stated they are resident for some reason, consideration should be given to whether
the person has breached the residency condition. You must consider asking the
person to provide an alternative address before re-instigating the EM service.

If the enquiries confirm the person is residing at the address, you must inform the
EM supplier to initiate the induction process.

If a second round of attempts to induct the person fail, more detailed enquiries must
be made. It may be necessary, following any enquiries being made, to consider
alternatives to EM at this stage including but not limited to the application of
sanctions for non-compliance or the tightening of restricted leave conditions.

Where a HMU is also required and the person fails to comply with a request to allow
entry to the EM supplier, the EM supplier will notify the Home Office of the failure to
install the HMU and will re-schedule one further visit. Failure to comply with the
installation of an HMU will be considered as a breach of restricted leave conditions
and you must consider whether to take further action against the person.
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Reviewing an EM condition

Where a person has previously been granted restricted leave with an EM condition,
you must review this regularly to determine whether they continue to meet the
criteria set out in section 3(1)(c) of the Immigration Act 1971 to impose EM. This
review must confirm that:

the person remains suitable for EM (and any supplementary conditions)
the EM condition and any supplementary conditions remain necessary and
proportionate, based on the facts available at the time of review

When you are reviewing an EM condition, you must consider:

the need for continued monitoring

whether the device type continues to be appropriate

the continued necessity of the supplementary condition or conditions — whether
each supplementary condition is still necessary or if the circumstances changed
to the extent the basis permitting its imposition may no longer exist or no longer

serves its intended purpose
¢ the proportionality of the supplementary condition or conditions — whether the
current restrictions imposed by that condition are still appropriate as follows:

o curfews - both in terms of timing and length, whether there is a basis on
which to alter the curfew, for example if family circumstances have changed
significantly or they have been transferred from a radio frequency device to a
GPS device

o inclusion or exclusion zones — in terms of the location, size and number of
zones, for example does the reason for setting the zone still apply

e any representations received from the person that provides compelling reasons
why the condition should not be imposed, whether as a matter of law or if it
would no longer be practical or proportionate

You must also take into account the following factors:

the overall time spent on EM

the time on the particular device type

the risk of absconding

the risk of harm posed to the public

the risk of re-offending

the expected time until removal

any vulnerabilities

compliance with restricted leave conditions

You must review the EM condition when a new application for restricted leave is
made. If restricted leave has been granted for more than 6 months, you must review
the EM condition at least every 6 months and when a new application for restricted
leave is made.
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A decision to reapply an EM condition on a subsequent grant of leave where the
circumstances of the case have not changed must be authorised by a grade 6 or
above.

Where you have decided to maintain the EM condition, you must also consider
whether the device type remains the most appropriate. You must also consider the
impact of moving a person to a different EM device.

Where you consider it appropriate to add or vary any existing conditions, you should
normally give the person an opportunity to make representations before a
supplementary condition is put in place. A decision to remove an EM condition must
be authorised by an SCS.

Where a review is prompted by a breach of EM conditions the person must be
invited to submit an explanation for that breach and should be allowed 10 days to
submit their response. Consideration of the response to a breach should not take
place until after those 10 days have expired unless the breach has effectively
severed contact between the person and the Home Office, such as they have
removed the device or otherwise stopped it from communicating with the monitoring
system. In those circumstances, consideration of the response to the breach may
continue without delay.

Representations may also be received at any point after an EM condition has been
imposed. Where a request has been made to vary the condition, you must consider
whether it is appropriate to maintain the condition.

The risk of re-offending

Where the person has been convicted of an offence in the UK or overseas, you must
consider whether the person has re-offended whilst being subject to EM. You must
also consider whether there is any information that suggests they still pose a risk of
re-offending. Consideration must be given to whether the person is subject to multi-
agency public protection arrangements (MAPPA) arrangements. If such
arrangements are in place the relevant panel and/or partners must be asked for their
views on the potential cessation of EM or transfer from a fitted to a non-fitted device.
It should be stressed that whilst the panels or partners’ views are being sought their
response will be considered along with other factors and the final decision may not
be in line with their recommendation.

Vulnerabilities

Evidence of vulnerability must always be considered, particularly as this can change
over time. This includes any new vulnerabilities that have been brought to notice
since the condition was imposed or the previous review. It also includes evidence
that there has been a worsening of any known medical conditions. A vulnerability
does not mean it is not possible to apply an EM condition; it may for example show
that is appropriate to use a non-fitted device rather than a fitted device. See also
Vulnerability considerations.
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Compliance with restricted leave conditions

A person’s compliance with their immigration conditions, immigration control and the
criminal justice system provide an indication of the person’s likelihood to remain in
contact with the Home Office and should be taken into account when considering
whether an EM condition remains appropriate. The less compliant a person, the
more likely that they would remain on EM for a longer period. Where compliance has
been low or intermittent whilst on a non-fitted device this should prompt
consideration of the use of a fitted device.

Particular consideration should be given to any periods where the person has sought
to avoid contact by failing to charge their EM device or has in some way tampered
with the device or its ability to operate properly. Where a person has damaged or
broken two non-fitted devices or more, this should result in consideration of the use
of a fitted device unless doing so would be unsuitable or impractical. Additionally,
you must consider whether the person has attempted to conceal their whereabouts
or evade immigration control or if there has there been a significant change in either
their personal circumstances that indicates they may now pose a higher or lower risk
of not complying with conditions.

Where the person was fully compliant before EM and has continued to remain
compliant this should be considered when making a decision.

The general expectation is that a person who poses a greater risk of harm and has
been less compliant with immigration conditions will remain on EM longer than a
compliant person who poses a lower risk of harm. These considerations must be
taken into account when considering whether it is appropriate to use a non-fitted
device. A person’s failure to comply with the conditions attached to a fitted device
may be considered an indication of the likelihood of non-compliance with conditions
attached to a non-fitted device. The risk of harm posed by that person will influence
the degree of tolerance that will be had to such potential non-compliance.

If you consider that it would be appropriate to change the EM device or impose a
supplementary condition, you must seek SCS authorisation.

The outcome of the review of EM and of any supplementary condition or conditions,
including the consideration undertaken by the decision maker and any escalation to
grade 6 or higher, must be recorded on Atlas.

Where there are concerns regarding the decision to be made, you must seek advice
senior caseworker in the first instance in line with the ethical decision model.

Whilst EM Reviews provide the opportunity to consider whether the use of EM is or
remains appropriate, it is possible that EM may not be appropriate for a period of
time but a change of circumstances may make it appropriate at a later date. It may
be possible to move a person between device types where there are changes in a
person’s vulnerability or their compliance with their restricted leave conditions.
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Breach of EM condition

In the event of a notification of a qualified breach of immigration conditions from the
supplier, authorised Home Office staff may perform a full review of the restricted
leave conditions and ask the individual wearer for any mitigation for the breach. The
review consideration may be informed by the mitigation supplied and the review of
the full trail monitoring data records where proportionate and justified. Where a
breach constitutes a criminal offence, it may be reported to the police.

If, during the review of the trail data, it becomes apparent that further breaches of
conditions of leave may have been or are being committed, that data may also be
shared with the Home Office. For example, trail data provides a strong indication that
the person is working in breach, showing them at a specific location other than home
between 8:00am to 5:00pm may be shared with Immigration Intelligence where it is
proportionate and justified to investigate for further possible immigration breaches
under Part 2 of the DPA 2018.

If, during the review of the trail data by the Home Office, there is any other indication
that criminal activity is or has taken place, then that data may be processed and
shared with Law Enforcement agencies under Part 3 of the DPA 2018.

Person absconds

If the individual wearer loses contact and effectively ‘absconds’. Authorised Home
Office staff may access the full trail data in order to try and ascertain the potential
current whereabouts of the individual. Such data is processed under Part 2 of the
GDPR.

External Agency Request (EAR requests)

Where a legitimate and specific request is made for access to specific data by a Law
Enforcement Agency, we may process and share under Part 3 of the DPA 2018.

Article 5 and 8 representations / further submissions

In the event of the receipt of Article 5 and / or 8 representations or further
submissions from the individual, authorised Home Office staff dealing with those
submissions may request access to the full trail data to support or rebut the claims.
This should negate the need to request ‘substantiating’ evidence from third parties
which can cause unnecessary delays in considering the claims for example, where
the person’s location at a certain time is material to the claim.

Allegations of EM breaches or intelligence of restricted
leave condition breaches

Where the Home Office receives an allegation of an EM breach or intelligence
indicating that a condition of restricted leave is breached, details of full trail data may
be requested covering the specific period relating directly to the allegations or
intelligence.
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Subject Access Requests (SAR) or legal challenge

In the event of a Subject Access Request or a court request to provide information
relating to an EM condition, the Home Office will comply with the request and any
timelines for providing the data.

Use of data

The GPS device collects trail data that is a record of where a person was over a
period which can be displayed either in a list showing the date, time and location
points at which data was collected or as a trail of timestamped dots on a map.

The data collected is processed by the EM supplier on behalf of the Home Office and
is not immediately accessible by the Home Office. The EM supplier will notify the
Home Office of any breaches of EM related immigration conditions, for example
failure to charge a device or failing to respond to a biometric request. In addition,
where appropriate, data can be requested from the EM supplier. Use of the data
collected is subject to the UK General Data Protection Regulation (GDPR) and a
Data Protection Impact Assessment (DPIA). The DPIA specifies the instances when
data may be accessed.

Related contents
Contents
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Curfews, inclusion or exclusion zones

Curfews may be used to mitigate risk to the public if the person being granted
restricted leave poses such a risk. The length of the curfew and time of day to which
it applies must be determined on the facts of the individual case and must be
proportionate.

Inclusion or exclusion zones may be used to mitigate risk to the public if the person
being granted restricted leave poses such a risk. The extent of the inclusion or
exclusion zone must be determined on the facts of the individual case and must be
proportionate.

For practical reasons, curfews, inclusion or exclusion zones should only be applied
to a fitted device.

Curfews, inclusion or exclusion zones must only be applied where necessary based
on evidence of the risk posed by the person. You may take a precautionary
approach when determining whether these conditions are appropriate and
proportionate to the risk posed by the person.

GPS electronic monitoring (EM) devices can often operate effectively without the use
of supplementary conditions such as a curfew or an inclusion or exclusion zone. The
use of these conditions is likely to be subject to scrutiny by the Courts and engages
Article 5 European Convention on Human Rights (ECHR) (right to liberty). As a
result, you must only consider imposing a curfew, inclusion or exclusion zone where
there is a clear demonstrable link to the effective management of the risk associated
with the person on restricted leave.

In every case, you must clearly identify and fully describe the risk of harm and / or

risk of re-offending or absconding posed by the person. You must demonstrate why
a curfew, inclusion or exclusion zone is necessary in the particular circumstances of
the case. The justification for each condition must be set out separately and include:

¢ the intended aim of the condition and why this cannot be achieved by applying
another condition
e the risks of not applying the condition

In cases identified as suitable for a curfew, you must request an EM condition
and state clearly the curfew period setting out the reasons for requesting the curfew
and the time and length of the curfew.

In cases identified as suitable for an inclusion or exclusion zone, you must
request an EM condition and state clearly the reason for requesting it, the specific
areas that the person must not enter or leave using available mapping tools
supported by a description of the affected zone. You must also clearly state the time
periods that the person must not enter or leave the zone, including where the time
period is for 24 hours every day.
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For example, if you request a curfew and the aim of the curfew is to reduce the risk
of re-offending, there must be a logical connection between the length and timing of
the requested curfew period or periods and the previous offending pattern. Another
example could be demonstrating how the particular location and size of an inclusion
or exclusion zones would reduce the risk of harm.

In all cases you must justify the use of the condition in relation to the risk of harm,
reoffending, absconding and any previous offending pattern. You must give the
person an opportunity to make representations before a curfew, inclusion or
exclusion zone is put in place.

All decisions to impose a curfew, inclusion or exclusion zone must be approved by
an SCS who must also confirm that the condition or conditions are proportionate and
justifiable. A request to impose a condition which is not proportionate or justifiable in
the circumstances of the case must be refused.

Where a curfew, inclusion zone or exclusion zone has been imposed, you must
reqularly review the condition to ensure it remains necessary and proportionate.

Related content
Contents
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Other conditions which can be
imposed on a grant of restricted leave

Under section 1(3)(x) of Immigration Act 1971, a person may be subject to ‘such
other conditions as the Secretary of State thinks fit’.

Any such condition must be reasonable, and it must be necessary to meet the
purpose of the grant of the restricted leave. For example, you may require a person
granted restricted leave to notify the Home Office of a change of circumstances, a
change of address, or impose a condition preventing association with certain people
or groups or restrict the number bank accounts a person my hold.

Where the person is also subject to a release licence it will not be appropriate to
repeat conditions within their restricted leave conditions where to do so presents
conflict in managing any breach of those conditions. It may be appropriate to require
compliance with a release licence (whilst valid) in more general terms just as an
offender manager may require general compliance with restricted leave.

Related content
Contents
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Article 8 claims in respect of duration
of leave and conditions

This section tells you how to consider Article 8 of the European Convention on
Human Rights (ECHR) claims made about the duration of leave granted or the
conditions imposed on a grant of leave.

Those granted restricted leave may claim that the duration of leave granted, or the
nature of any conditions imposed breaches their right to respect for private and
family life as protected by Article 8 of the ECHR.

While it is accepted that a grant of restricted leave may cause some degree of
interference with a person’s article 8 rights, the level of interference must be
proportionate to the legitimate aims of the policy. As to the legitimate aims, the
Upper Tribunal held in MS, R (on the application of ) v SSHD (excluded persons:
Restrictive Leave policy) (IJR) [2015] UKUT 539 (IAC) (22 September 2015) that:

“119. We are in no doubt for reasons which will already have become obvious that
the interference which arises under the RLR policy, both as to time limited periods
of leave and also as to the conditions which are imposed upon that leave, is
necessary for public safety, the economic wellbeing of the country, the prevention
of crime and disorder and, in some cases, national security. Leaving aside the fact
sensitive assessment of proportionality, we see no objection in principle to the
interference with Article 8 rights which may arise through the limitation of the time
period for leave or the conditions placed uponiit ....... Although as a generality
Article 8 may contain in its application some positive obligations, it is a qualified
right. The issue in relation to any interference with Article 8, or any obstacle to the
development or enhancement of Article 8 rights, is whether that interference is
necessary in the various interests of a democratic society set out above. Once it
has been concluded that it is necessary then the interference is justifiable and
within the scope of the Article 8 right.”

“121. We are therefore satisfied that the RLR policy is in pursuit of a legitimate
aim for the reasons set out above.”

On proportionality, the Upper Tribunal considered:

“130. ... bearing in mind the objective of retaining the opportunity to remove
someone excluded from the Refugee Convention by virtue of Article 1F at the
earliest opportunity, the provision of such time limited leave is not in and of itself
disproportionate in so far as it may interfere with the quality of the development of
Article 8 rights and insofar as it is subject to the overall governing consideration
that there may come a point in time when the failure to grant ILR will be
unreasonable bearing in mind the particular circumstances of the case.”

“131. Secondly, similar considerations apply to the restrictions which can be

imposed by way of conditions on the time limited leave. In our view in principle
they are a proportionate interference provided that they are carefully measured
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against the individual circumstances of the case (as required by the policy itself)
and are no more than is necessary to achieve the objective of the policy set out
above. This conclusion does not mean that in each and every case the imposition
of time limited leave and all of the conditions contemplated by the policy would be
proportionate. The policy must be applied in a fact sensitive manner on a case by
case basis.”

“132. Given that family life may continue notwithstanding a time limited grant of
RLR, very strong evidence would be needed to prevail over the public interest and
public protection considerations which are given effect in the three purposes of the
RLR policy ... so as to make it unreasonable for the respondent not to grant RLR
for more than six months or not to impose the usual conditions. This is only likely
to occur very rarely indeed, save that it may be easier, depending on the
circumstances, for an individual to establish a case for departing from the usual
condition prohibiting studies than the other three conditions mentioned”.

The Court of Appeal in MS & Anor v SSHD [2017] EWCA Civ 1190 agreed with the
Upper Tribunal’s findings in relation to Article 8.

Where a person claims that the duration or conditions of their restricted leave
interfere with their family and or private life, or with another person’s private or family
life, for example that of a partner, child or other close family member, you must
consider whether:

¢ the interference has consequences of such gravity as potentially engaging the
operation of Article 8

¢ the interference is necessary in a democratic society in the interest of national
security, public safety or the economic well-being of the country, of the
prevention of disorder or crime, for the protection of health or morals, or for the
protection of the rights and freedom of others

¢ the interference is proportionate to the legitimate public end sought to be
achieved

You must consider any circumstances raised and consider whether a grant of
restricted leave for a period of 6 months subject to the proposed conditions is still
appropriate in light of these. Any interference with a person’s private or family life is
in accordance with the law so long as the decision to grant restricted leave, the
duration of leave and the consideration of conditions has been conducted carefully
and in accordance with this policy.

Related content
Contents
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Travel outside of the UK

This section tells you about action to take if a person with restricted leave leaves the
UK.

Those who are subject to the restricted leave policy are only able to remain in the UK
as there is a human rights barrier to their removal. The intention is to remove them
from the UK when it becomes possible to do so. Depending on the circumstances,
travel outside of the UK could indicate that there is no longer a human rights barrier
to the person’s removal from the UK.

Where restricted leave to remain is granted for up to 6 months, that leave will lapse if
the person travels outside of the Common Travel Area (UK, Ireland, Isle of Man and
Channel Islands). If a person granted longer than 6 months restricted leave to
remain leaves the UK, they could potentially return while that leave remains in force.
Allowing such a person to return to the UK however risks undermining the objectives
of the restricted leave policy, including that the UK must not provide a safe haven to
individuals who have engaged in serious crime or other harmful activities.
Accordingly, there is a presumption that in most cases the person can expect to
have their leave cancelled and whether they be permitted to return to the UK would
depend on any subsequent application for entry clearance.

Where a person is known to have left the UK but has restricted leave that remains in
force, consideration should be given to cancelling the leave and excluding them from
the UK, where appropriate.

Home Office Travel Documents

Issuing a Home Office Travel Document that enables a person with restricted leave
to travel out of and return to the UK and undermines the Home Office’s clear signal
that the person is not welcome and should not become established in the UK. A
Home Office Travel Document should therefore only be issued in very exceptional
circumstances. Where it is proposed to issue a Home Office Travel Document to a
person with restricted leave, you must obtain SCS approval.

Official - sensitive: start of section

The information in this section has been removed as it is restricted for internal Home
Office use.

Official - sensitive: end of section

Related content
Contents

Related external links
Disclosure and Barring Service: Services and guidance
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Active reviews

It is the responsibility of the person to apply in writing to request further restricted
leave before their current restricted leave expires. There is no application form and
no application fee.

Before any new grant of restricted leave, or if relevant information comes to light, you
must review the case to re-assess the prospects of removal. If there is no longer a
European Convention on Human Rights (ECHR) barrier to removal, further leave
must be refused, and the case progressed to removal.

In all cases, you must assess the situation in the country of return against the most
recent country information, such as the Home Office’s country policy and
information. Where it would help with your consideration of whether to grant further
restricted leave, you can also ask the person to provide information and evidence.
This could include up to date medical evidence or, where the barrier to removal is
Article 8 ECHR, information to establish whether there has been any change in
family circumstances such as the end of a partner relationship or any children no
longer being dependent on the person.

You must seek information either in writing or through a reporting event about the
person’s compliance with existing conditions (see compliance with conditions). Any
failure to comply with immigration law must be taken into account when considering
the duration and conditions of any subsequent grant of restricted leave.

If an application for further leave is not submitted when it should be, you must take
account of any explanation provided. If the person is able to provide a credible and
reasonable explanation to show why they were unable to apply in time this should
not normally be viewed as non-compliance, particularly if they rectified the situation
as soon as they were able to do so.

If an application for further leave is received, and further restricted leave is to be
granted, you must review the conditions attached to the leave, including any
evidence of compliance or non-compliance, and consider whether they remain
appropriate.

Those who fall within scope of the restricted leave policy but were previously granted
limited discretionary leave before the restricted leave policy was introduced on 2
September 2011 would have remained on that discretionary leave until it expired.
When an application for further leave is received, if removal is not possible, the case
must be considered in line with the restricted leave policy, including decisions on the
duration and conditions of leave, bearing in mind that discretionary leave would
normally have enabled the person to work and access public funds. If you intend to
grant restricted leave you must therefore consider what the impact would be of
imposing conditions that restrict those rights and whether it would be right to do so.

All initial grants of restricted leave that follow a previous grant of discretionary leave
must be approved at SCS PB1 level. Grants of further restricted leave require
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approval at an appropriately senior level but do not need SCS PB1 approval unless
the case is particularly high profile or a significant change to the conditions or
duration of leave is proposed.

Related content
Contents

Page 56 of 65 Published for Home Office staff on 05 January 2026



‘Upgrade’ applications for limited leave

This section tells you how to consider applications for other forms of limited leave
from those who fall within the restricted leave policy.

Appendix FM: family members and Appendix Private Life

The Immigration Rules set out requirements to be met by those who wish to remain
in the UK on the basis of family life or private life. Appendix FM to the Immigration
Rules governs family life claims from those not liable to deportation and Appendix
Private Life of the Immigration Rules governs private life claims from those not liable
to deportation.

An application made under Appendix FM or Appendix Private Life for a more
generous form of leave to remain than restricted leave must be made on the correct
application form and the prescribed fee paid, unless it is made as part of a protection
claim or while the person is detained or unless the person qualifies for a fee waiver.

Where appropriate an application made under Appendix FM or Appendix Private Life
must be refused with reference to S-LTR 1.8.

Paragraph EX.1. of Appendix FM is not available to those who do not meet all of the
suitability requirements.

Where the requirements of Appendix FM or Appendix Private Life are not met,
consideration is given to Article 8 and whether there are exceptional circumstances
which outweigh the public interest in removal. In restricted leave cases there will not
be a requirement to consider any exceptional circumstances, because the person is
not removable. In such cases, the application made under Appendix FM or Appendix
Private Life must be refused and you must consider whether a further grant of
restricted leave is appropriate.

Appendix Armed Forces

An application submitted under Appendix Armed Forces for a more generous grant
of leave will only be considered if it has been made on the correct form and the
prescribed fee has been paid.

Where appropriate an application made under Appendix Armed Forces must be
refused with reference to Part 2, paragraph 8(ca).

You must refer to the Armed Forces guidance.

Discretionary leave

Those who fall within scope of the restricted leave policy may request discretionary
leave instead of restricted leave and may have previously been granted discretionary
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leave before the restricted leave policy was introduced in September 2011. An
application for discretionary leave will only be considered if it has been made on the
correct form and the prescribed fee has been paid.

The discretionary leave policy sets out that decision-makers must consider the
impact of a person’s criminal history before granting any leave. It explains that those
who fall within scope of the restricted leave policy should not usually be granted
discretionary leave. Any proposal to grant discretionary leave to someone who falls
within the scope of the restricted leave policy, must be agreed at grade 6 level to
ensure a consistent approach across all cases.

EU Settlement Scheme (EUSS)

Applications made to the EUSS for leave may be refused on suitability grounds
under paragraphs EU16(d) or (e) of Appendix EU if the applicant is a ‘relevant
excluded person’.

A ‘relevant excluded person’ is defined in Annex 1 to Appendix EU as a person:

‘(a) in respect of whom the Secretary of State has made a decision under Article
1F of the Refugee Convention to exclude the person from the Refugee
Convention or under paragraph 339D of these Rules to exclude them from
humanitarian protection; or

(b) in respect of whom the Secretary of State has previously made a decision that
they are a person to whom Atrticle 33(2) of the Refugee Convention applies
because there are reasonable grounds for regarding them as a danger to the
security of the UK; or

(c) who the Secretary of State considers to be a person in respect of whom sub-
paragraph (a) or (b) above would apply except that:

(i) the person has not made a protection claim; or

(ii) the person made a protection claim which has already been finally determined
without reference to Article 1F of the Refugee Convention or paragraph 339D of
these Rules; or

(d) in respect of whom the Secretary of State has previously made a decision that
they are a person to whom Atrticle 33(2) of the Refugee Convention applies
because, having been convicted by a final judgment of a particularly serious
crime, they constitute a danger to the community of the UK’

Paragraph EU16(d) applies where a person is a ‘relevant excluded person’ based on
conduct committed before the end of the of the transition period (11:00pm GMT on
31 December 2020).

Under paragraph EU16(d), refusal of an application must be justified on the grounds
of public policy, public security or public health in accordance with regulation 27 of
the Immigration (European Economic Area) Reqgulations 2016 (‘EEA Regulations’)
and applying the ‘serious grounds of public policy or public security’ and ‘imperative
grounds of public security’ thresholds where necessary. This is the case irrespective
of whether the EEA Regulations apply to the person, but references to “with a right of
permanent residence under regulation 15” should be read as “who meets the
requirements of paragraph EU11 or EU12 of Appendix EU to the Immigration Rules”.
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References to “an EEA decision” should be read as “a decision under paragraph
EU16(d) of Appendix EU to the Immigration Rules”.

The different levels of grounds of public policy or public security to be applied in
EUSS cases, are determined by the person’s eligibility under Appendix EU for pre-
settled or settled status as follow:

e grounds of public policy or public security applies to those who are eligible for
pre-settled status only

e serious grounds of public policy or public security applies to those who are
eligible for settled status, but do not meet the ‘imperative’ grounds criteria

e imperative grounds of public security applies to EEA nationals only, who are
eligible for settled status and have 10 or more years continuous residence in
the UK

The decision to refuse the application must additionally be proportionate taking into
account the particular facts and circumstances of the case.

The fact that a person is the subject of a decision to exclude them from the Refugee
Convention or humanitarian protection does not automatically mean that a decision
to refuse their EUSS application under paragraph EU16(d) is justified on grounds of
public policy, public security or public health. The findings of the Court of Justice of
the European Union in the joined cases of K. and H.F., will be relevant to your
consideration, and are reflected in the advice below.

You must assess whether the person’s presence in the UK constitutes a genuine,
present and sufficiently serious threat affecting a fundamental interest of society. In
doing so you must consider the personal conduct of the individual, taking account of:

¢ the findings of fact in the decision to exclude the person from refugee status

¢ the factors on which the exclusion decision is based, particularly the nature and
gravity of the crimes or acts that the person is alleged or known to have
committed

¢ the degree of their individual involvement in those crimes or acts

e whether there are any grounds for excluding criminal liability, such as duress or
self-defence, and whether the person has been convicted

If a decision to exclude or to grant restricted leave has already been taken, some of
the factors above are likely to have been considered in those decisions and will be
relevant to your assessment.

You must also consider the time that has passed since the crimes or acts are
understood to have been committed and the person’s subsequent conduct,
particularly whether that conduct shows a ‘disposition hostile to the fundamental
values enshrined in Articles 2 and 3 TEU, capable of disturbing the peace of mind
and physical security of the population.” The TEU (Treaty on European Union)
values include, but are not limited to:

e respect for human dignity, freedom, democracy, equality, the rule of law and
respect for human rights, including the rights of persons belonging to minorities
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e the Union’s contribution to the protection of human rights, in particular the rights
of the child and respect for the principles of the United Nations Charter

For further information on suitability refusals see the EU Settlement Scheme:
suitability grounds guidance and the EEA public policy and public security decisions
guidance.

Paragraph EU16(e) applies where a person meets the definition of a ‘relevant
excluded person’ based on conduct committed after the specified date (after
11:00pm GMT on 31 December 2020). The public policy, public security or public
health test does not apply. Instead, you must broadly consider whether, as a result of
their conduct, the person’s presence in the UK is undesirable, accepting that it may
not be possible to remove them from the UK for human rights reasons. Although Part
Suitability of the Immigration Rules does not apply to EUSS applications, the
Suitability: non conducive grounds guidance may help your consideration. Note
however, that the Part Suitability: non conducive grounds provide for a mandatory
refusal, whereas refusal under paragraph EU16(e) is discretionary.

Where a valid application under Appendix EU is made on or after 11:00pm GMT on
31 January 2020 there is a right of appeal against a decision to refuse that
application under The Immigration (Citizens’ Rights Appeals) (EU Exit) Regulations
2020.

Further guidance is available in the Rights of Appeal guidance.

Applicants who are refused EUSS leave under EU16(d) or (e) and are appeal rights

exhausted, may be considered for a grant of restricted leave, or will continue to hold

restricted leave if it has already been granted, if they cannot be deported or removed
due to a human rights barrier.

If the person wins their appeal and all appeal rights are concluded, the person must
be considered for a grant of leave under Appendix EU, provided they also meet the
relevant eligibility requirements.

Related content

Contents

Criminality guidance for Article 8 ECHR cases
Further submissions

Rights of Appeal

EU settlement scheme: suitability requirements

Related external links
Immigration Rules
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Applications for indefinite leave to
remain

This section tells you how to consider applications for indefinite leave to remain from
those who are subject to the restricted leave policy.

An application for indefinite leave will only be considered if it has been submitted on
the correct form and, where relevant, the prescribed fee has been paid.

In most cases, a decision to grant indefinite leave would undermine the intention of
the restricted leave policy, damaging the UK’s international reputation and
undermining international law and the way the international community has decided
to deal with those who have committed such serious crimes or acts.

Granting indefinite leave to remain would send a message that there is no longer any
public interest in removing the person from the UK and would signal that the person
is both established and welcomed in the UK, contrary to the restricted leave policy.

As conditions cannot be attached to a grant of indefinite leave, it would also remove
the ability to maintain contact with the person and for example to monitor the type of
work they may be doing, that conditions can offer.

Indefinite leave to remain under the Immigration Rules

A person with pre-settled status (limited leave) granted under Appendix EU of the
Immigration Rules may later apply for settled status (indefinite leave). Applications to
the EU Settlement Scheme (EUSS) may be refused on suitability grounds under
paragraphs 16(d) or (e) of Appendix EU as described above, if the person is in scope
of the restricted leave policy.

Other types of applications for indefinite leave to remain under the Immigration
Rules, by a person to whom the restricted leave policy applies, may be refused with
reference to the suitability grounds in Part Suitability of the Immigration Rules, or,
where relevant, under the suitability requirements specific to the application made,
for example, Appendix FM or Appendix Armed Forces.

Where refusal is mandatory under the Immigration Rules, it remains open to the
Secretary of State to grant indefinite leave to remain outside of the rules on a
discretionary basis (see below).

Indefinite leave to remain outside the Immigration Rules

Where a person applies for indefinite leave to remain outside the Immigration Rules,
consideration must be given to all relevant factors, including all representations that
have been submitted, to determine whether the application should be granted or
refused. It will only be in exceptional circumstances that those within scope of the
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restricted leave policy will be able to qualify for indefinite leave to remain outside the
rules, and such exceptional circumstances are likely to be rare.

In MS & Anor v The Secretary of State for the Home Department [2017] EWCA Civ
1190, it was noted that there was nothing disproportionate in the general approach of
the restricted leave policy that migrants who are excluded but irremovable will not
normally be eligible for indefinite leave to remain. Lord Justice Underhill
acknowledged that there will be some cases where there are no compelling
circumstances justifying a departure from this position. Examples included where the
person is a risk to national security or has been guilty of serious criminal conduct in
the UK, or there is good reason to believe that they can soon be removed. It was
also pointed out that where there is a need to impose conditions, indefinite leave will
not be appropriate. However, it was also acknowledged that in some cases a person
might be able to show compelling circumstances justifying a departure from the
general rule.

In considering whether a restricted leave case is sufficiently exceptional as to
warrant a grant of indefinite leave to remain outside the Immigration Rules it is
helpful to look at 3 factors suggested by the Court of Appeal:

¢ length of residence
e gravity of conduct
¢ extent to which the person has changed

The above are not the only factors that may be significant to your consideration and
it is unlikely that any of these would warrant a grant of indefinite leave to remain on
their own. All applications for indefinite leave must be considered on a case-by-case
basis.

Length of residence

There is no limit to how many times a person can be granted restricted leave, as
long as they continue to fall within the scope of the policy and no set period after
which a person subiject to restricted leave will automatically or generally qualify for
indefinite leave to remain. This is the case even where it is not known when, or if, a
human rights barrier to deportation or removal will be resolved.

At the Court of Appeal Underhill LJ observed:

“120. ....... in principle a particular case may become exceptional because of the
length of time that the migrant has been here. | emphasise the word “may”: length
of residence is only one of the relevant factors and, as | say below, there will be
cases where it would be legitimate to refuse ILR however long the migrant has
been here because of the seriousness of the crimes in question.”

Gravity of conduct

Consideration must also be given to whether there are public interest reasons why
the person should not be granted indefinite leave to remain outside the rules. Where
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a person falls within this policy because of behaviour described in Article 1F or
Article 33(2) of the Refugee Convention or paragraph 339D of the Immigration Rules
(whether or not the person has made a protection claim), there will almost always be
public interest reasons not to grant indefinite leave to remain. This is because even if
the adverse behaviour was committed some time ago, the government’s view is that
such persons are unwelcome here and the UK has international obligations to
prevent this country from becoming a safe haven for those who have committed very
serious crimes.

This view is supported by the Court of Appeal in MS & Anor v SSHD [2017] EWCA
Civ 1190:

“124. In all cases involving terrorist offences full weight must be accorded to her
[SSHD] view that it is not in the public interest to allow this country to become a
safe haven for terrorists and to any other, more specific, aspects of the case
requiring a judgement on matters of national security or foreign relations.
Particular respect should likewise be paid to any view she may express as to the
public acceptability of the grant of ILR to migrants who have committed certain
kinds of offending.”

Extent to which the person has changed

There is no set period after which a person who falls within the scope of this policy is
considered to have put past actions behind them even if they have not committed
any other offences since. Once a person has come within the restricted leave policy,
it will not be appropriate to grant indefinite leave solely because of a long period of
good conduct. Care must be taken in giving weight to a low or non-existent risk of
offending or reoffending in the UK. This is because compliance with the law is a
minimum standard of behaviour expected of anyone present in the UK.

Where a person has demonstrably turned their life around, refuted the past
behaviour that brought them within the restricted leave policy and have contributed
positively to society for a period sufficient to indicate that it is a lasting and genuine
change, this may count in their favour. However, if the person remains excluded
under Article 1F of the Refugee Convention, expiation (atonement) or the passage of
time do not alter the fact that the person is excluded and therefore remains within
scope of the restricted leave policy.

If a person subject to the restricted leave policy due solely to the application of
Article 33(2) of the Refugee Convention, is able to rebut the presumption that they
pose a danger to the community so that Article 33(2) no longer applies, they should
be granted refugee leave.

Other considerations

In addition to the above it is relevant to consider public interest factors such as other
criminal offending; a risk of reoffending; any adverse immigration history, including
for example, any unlawful stay in the UK; any breach of conditions attached to a
grant of immigration bail, or to any form of limited leave to enter or remain, without
satisfactory explanation; and any instances of deception, for example if the person
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obtained or attempted to obtain leave to enter or remain by means of deception,
whether successful or not.

The principles in the general grounds for refusal in Part Suitability of the Immigration
Rules are also relevant to your consideration, alongside the section 55 duty. Where it
is proposed to grant leave outside the rules to a person within scope of the restricted
leave policy, the decision must be agreed at least at SCS PB1 level to ensure
consistency of approach across all cases.

If indefinite leave is to be refused but the person continues to fall within the scope of
this policy, they must be granted restricted leave within the terms of the policy. If
indefinite leave is to be refused and there is no longer an European Convention on
Human Rights (ECHR) barrier to removal, the case must be prioritised for
deportation or removal.

Settlement under the discretionary leave policy

Those subiject to the restricted leave policy might apply for settlement on the basis of
having completed a particular continuous period of discretionary leave. As those
within scope of the restricted leave policy no longer qualify for discretionary leave,
they will not normally qualify for settlement on this basis.

Information on considering applications for settlement under the discretionary leave
policy is set out in the discretionary leave guidance.

Related content
Contents

Long residence

Leave outside the rules
Rights of Appeal
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Removal or deportation

This section tells you about enforcing a person’s removal from the UK.

Once there is no longer a European Convention on Human Rights (ECHR) or other
legal barrier to deportation or removal, the person must be prioritised for removal or
deportation.

Pending removal or deportation, the person should be detained, or granted
immigration bail as appropriate. At least one condition must be attached to
immigration bail. A residence condition must only be imposed if the person is
required to live at a specified address rather than at any address. The reporting
requirement would ordinarily be weekly, but decisions must be taken on a case-by-
case basis.

You must also consider whether any additional conditions, such as electronic
monitoring or curfew, are appropriate.

Related content
Contents
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