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	by Harry Wood

	Appointed by the Secretary of State for Environment, Food and Rural Affairs

	Decision date: 18 December 2025

	
Application Ref: COM/3366055
Summerhill Marsh, South Walney, Walney Island, Cumbria
Register Unit No: CL3
Commons Registration Authority: Westmorland & Furness Council

· The application dated 19 May 2025 is made under Section 38 of the Commons Act 2006 (the 2006 Act) for consent to carry out restricted works on common land.
· The application is made by WSP UK Limited for Westmorland & Furness Council. 
· The works comprise (all measurements are approximate):
i) reprofiling of landfill site edge facing the beach to create a gentle slope topped with coir matting to promote vegetation re-growth;
ii) construction of a 250m length of improved erosion protection revetment re-using existing rock armour where appropriate;
iii) landscaping and enhancement measures to provide improved slope stabilisation and to work towards 10% biodiversity enhancement; and
iv) 375m² temporarily fenced works compound.



Decision
1. Consent is granted for the works described in the application dated 19 May 2025 and the plans submitted with it, subject to the following conditions:
1) The works shall begin no later than 3 years from the date of this decision.
REASON: To provide certainty to users of the common land.
2) All temporary fencing shall be removed and any common land impacted by the works shall be fully reinstated within one month from the completion of the works (note that this does not apply to any physical changes or permanent features introduced as part of the works for which consent is granted).
REASON: To retain access for the public over the common land.
2. For the purposes of identification only, the location of the proposed works in relation to the common land boundary is shown on the attached plans.
Preliminary Matters 
3. I have had regard to Defra’s Common Land consents policy of November 2015 (the Defra policy) in determining this application under Section 38, which has been published for the guidance of both the Planning Inspectorate and applicants. However, every application will be considered on its merits and a determination will depart from the policy if it appears appropriate to do so.  In such cases, the decision will explain why it has departed from the policy.
4. The full name of common land unit CL3, as recorded in the common land register, is ‘Areas of land known as Summerhill Marsh, Wylock Marsh, Robin Whin, Largreen Point, Creephaw Marsh, Law Bank, Hillock Whins and Trough Head, South Walney’. I refer to it in this Application Decision as ‘the common’.

5. Separate planning permission determination is ongoing.

6. The application has been determined solely on the basis of written evidence. I have taken account of representations made by Natural England (NE), Open Spaces Society (OSS) and Friends of the Lake District (FLD).

7. I am required by section 39 of the 2006 Act to have regard to the following in determining this application:
a. the interests of persons having rights in relation to, or occupying, the land (and in particular persons exercising rights of common over it);
b. the interests of the neighbourhood;
c. the public interest. (Section 39(2) of the 2006 Act provides that the public interest includes the public interest in; nature conservation; the conservation of the landscape; the protection of public rights of access to any area of land; and the protection of archaeological remains and features of historic interest); and
d. any other matter considered to be relevant.
Reasons 
8. The applicant advises that material (including inert, commercial, and household wastes, special waste, hard/bonded asbestos, and liquid sludge) was deposited over South Walney former landfill site across an area of approximately 17ha in three stages from 1969 to 1987. The coastline is actively eroding and a rudimentary rock armour defence was constructed along the landfill frontage in the late 1980s once the deposition of material had ceased. However, despite the presence of these defences, tipped material has washed out from the landfill site onto the beach and into the Irish Sea.

9. There is a need for extension and augmentation of the existing erosion controls, including within the common land boundary, to provide adequate protection to the former landfill site from wave action and rainfall impacts. The scheme will be extended inland to reinforce the existing land-fill containment area, rather than further onto the foreshore, to avoid altering sediment movements and lateral drift of sands along the coastal zone.
The interests of those occupying or having rights over the land

10. The applicant owns part of the common and has identified two other landowners; The Broughton Estates Limited and Walney Island South End Caravan Site Limited. The applicant has also identified various other parties with interests in the land and two common land rights holders who may exercise grazing rights. I am satisfied that all the above were consulted about the proposed works as required and that none have commented.

11. The applicant suggests that the works will favour the continued use of the common for grazing although no explanation has been provided to support this. Nevertheless, there is no evidence either to suggest that grazing rights will be harmed by the works.
The interests of the neighbourhood and public rights of access
12. The application land is a strip along the west coast of Walney Island at its narrowest point, through which the King Charles III England Coast Path (ECP) runs. The public can also enter the common from the east via Honey Pot Lane. 

13. The interests of the neighbourhood test relates to whether the works will impact on the way the common land is used by local people and is closely linked with interests of public access. NE advises that Walney island is a popular destination for both day visitors and holidaymakers, with the South End Caravan site just over 1km away and South Walney Nature Reserve nearby. There is high use of the common along the shoreline (beach) where the works are proposed due to the proximity of the car park next to the common. 

14. The applicant indicates that the common is subject to section 193 of the Law of Property Act 1925, which gives the public a right of access for air and exercise on horseback as well as on foot, although no evidence has been submitted to support this. 

15. The only section of ECP within both the common land boundary and the works area is where it crosses the southern end of Honey Pot Lane. It is here that the fenced works compound (the compound) is to be sited and the application plan shows that it will occupy the ECP. The applicant advises that the compound site was chosen because it is an existing area of hard standing on the land side of the ECP. For security and safety reasons the compound cannot be sited on the beach side.

16.  It may be possible to reduce the size of the compound so that it doesn’t occupy the ECP but that will necessarily be a decision for the appointed contractor once the works begin. In any case, the applicant advises that outside of works hours the public will safely be able to leave the ECP to walk around the compound and during work hours will be escorted around it by banksmen. 

17. OSS suggests that a safer and more ready-made site for the compound might be the existing area of land (open to but not part of the common) at (about) grid reference SD197641 but acknowledges that beach access is not readily achievable from there.

18. Contractor access to the works site and compound will be via Honey Pot Lane but it will not be closed to public use during the works so public access onto the common via this route will remain. From the end of Honey Pot Lane works materials will be transported along the beach section of the common to the works site. Only the compound will be fenced so users of the remaining common will not be physically separated from works vehicle movements. In order to keep the public safe banksmen will be further used to escort the public where necessary. Outside of works hours, and with the exception of the compound, the public will be free to access the common in the usual way.

19. OSS contends that the existing rock armour prevents public access to parts of the common and that the installation of more rock armour will cause an additional permanent impediment to access. Furthermore, accidents may arise from the public trying to cross the rock armour to exercise their access rights. The applicant advises that they are not altering the access arrangements to the coastline or the common, with both being retained after the construction phase has been completed. Current and future access to the beach is via the concrete ramp next to the works compound.

20. The works that will affect the interests of the neighbourhood and public rights of access are the permanent new rock armour and the temporary fenced compound. 

21. I accept that rock armour is not something over which the public can safely move and for that reason its presence impedes or prevents public access. It follows that the installation of more rock armour will further harm such access. However, I consider that this harm will be outweighed by the use of rock armour to reduce further erosion of the coastline, which will be in the long term interests of public access over the common.

22. The compound will occupy 375m² and will only be in place for the duration of the works, which is expected to be around two months. Whilst the current assumption is that it will occupy the ECP, I am satisfied that the public will safely be able to walk around the short, occupied section and rejoin the ECP at only minor inconvenience.

23. Whilst the movement of works vehicles through the common will also have an impact on public access, that movement does not in itself constitute restricted works for which consent is required. I am nevertheless satisfied that the appropriate use of banksmen during working hours will ensure safe public access over the common. 

The public interest
Nature conservation

24. The site is located within the South Walney and Piel Channel Flat Site of Special Scientific Interest SSSI.

25. The works include the installation of coir matting to encourage vegetation growth and additional landscaping enhancements towards providing a 10% biodiversity net gain. This includes sowing a coastal meadow seed mixture, reusing existing turf and coastal vegetated shingle plug planting. The applicant advises that the works must take place between June and August to prevent harm to wildlife, including nesting birds.
 
26. OSS contends that the application is an inadequate basis for granting consent in relation to works which are partly on a SSSI and are immediately adjacent to a Special Area of Conservation (SAC) and Ramsar site. During the higher tides, the Walney coastal strip is an important bird roosting area. OSS further contends that the works, especially the rock-armour works, will significantly and negatively affect the biodiversity of the application site.

27. OSS raises particular concerns that a general application of ‘coastal mix seeds’ to the proposed coir layer will not be appropriate nor will it replace the scrub vegetation vital for nesting birds. Without prejudice to their opposition to the scheme, OSS suggests that if the application is granted, it should be conditional to the seeds used being naturally-occurring local species and be of a local provenance. In response the applicant clarified that both the coastal vegetation shingle and coir areas will use a bespoke seed mixture tailored to the site’s unique characteristics and existing habitats. The applicant listed the choice of plants to be used, which OSS mostly welcomes, and I see no need to include a specific condition in this decision relating to seed mix.

28. FLD raises concerns that the works will significantly and negatively affect the 
biodiversity of the common and that there appeared to be no ecological report to refer to. FLD concerns were also raised about the proposed timing of the works, between June and August, when some species of nesting birds will be present.

29. In response the applicant pointed to the ecological reports available at the Barrow Borough Council planning register via reference B12/2024/0537. As part of the planning application a Habitat Regulations Assessment (HRA) and an Ecological Impact Assessment (EcIA) were completed and are available to view. These documents were supported by reptile surveys, invertebrate surveys, breeding bird surveys, habitat surveys and intertidal bird surveys undertaken between 2019 to 2024.

30. The applicant confirms that the timing of the proposed works is scheduled between June and August when the species assemblage and counts are considered lower than the passage/winter period (June to July are considered the lowest activity period). This was agreed with NE as part of the separate SSSI assent process. 

31. The applicant advises that no nesting birds were found during surveys in 2022 or 2025 within the areas of rock armour or foreshore that would be directly impacted. However, there is a low risk that birds may nest within the rock armour and scrub on the embankment and foreshore and may be disturbed, or the nest disturbed through works affecting the rock armour. As works will be undertaken during the nesting bird season (March to August inclusive), breeding bird checks and monitoring are required and embedded within the scheme.

32. In deciding an application for works under section 38, the Planning Inspectorate is acting as an authority under section 28G(3) of the Wildlife and Countryside Act 1981 and must give notice to NE, as the statutory nature conservation body, before permitting the carrying out of operations likely to affect an SSSI. In addition, in relation to applications under section 38 the Planning Inspectorate is competent authority under the Habitat Regulations 2017. Under the requirements of Regulation 63(3) the competent authority must consult NE for the purposes of undertaking an assessment and have regard to any representations made. 

33. NE, as the statutory conservation body, advises the following:

i. The SSSI is of both geological and biological interest and displays a diverse association of maritime habitats including shingle, mudflats and rocky shores. It is notified for its geomorphological features and aggregations of breeding and non-breeding birds. Extensive areas of shingle around South Walney and Foulney Island support one of the richest shingle beach flora in Britain. In the channel between Walney Island and the mainland extensive intertidal flats have formed, protected from strong wave action.

ii. As part of the current planning application process, NE have been consulted and an Appropriate Assessment has been undertaken as required under The Conservation of Habitat and Species Regulations 2017 (as amended). This Habitat Regulations Assessment (HRA) was completed prior to the submission of the s38 common land consent application. NE provided advice in relation to the HRA and, as part of the current planning application, advise that they have no concerns provided that the Construction Environmental Management Plan (CEMP) is secured.

iii. The area adjacent to the proposed works on the seaward side is a shingle beach. NE considers that as this part of the coast is close to a car park with regular heavy recreational disturbance, it poses a very low risk area for breeding birds.

iv. Exposing land waste material and the destabilisation of the shoreline, if left untreated, could negatively impact the environment and result in waste entering the Irish Sea.

v. Coir matting over the rock armour, covered in a coastal Meadow mix, is intended to encourage vegetated shingle growth.  The proposed works aim to enhance biodiversity by approximately 10%.

vi. Based on the information provided, NE considers that the proposed works are unlikely to cause a significant adverse effect on statutory designated sites for nature conservation. Furthermore, NE believes the works will help protect the island and support its biodiversity.

34. I accept that OSS remains opposed to the application and that FLD may still have reservations about the impact of the works on breeding birds. However, I give greater weight to the views of NE in its capacity as statutory conservation body. I am satisfied that the works will not significantly harm conservation interests and that they will help to support Walney Island’s biodiversity.

Conservation of the landscape

35. The section of the common affected by the works is located on a historic landfill site covered in a layer of grassland. The section of coastline adjacent to the common is currently being eroded by the Irish Sea.

36. The works are intended to prevent further erosion of the common and the visual impact of exposing historic landfill waste. The applicant advises that the rock armour to be used will match the existing rock armour in place on the site.

37. NE suggests that the restoration an expansion of the rock armour will have a minimal visual impact on landscape and that over time these features are likely to blend naturally into the surroundings. Additionally, increasing vegetated shingle could enhance ecology interests and appeal in the area. I consider this to be a reasonable expectation, especially as failing to act at all is likely to result in further damage to the landscape through continued erosion of the coastline.

38. NE, OSS and FLD all raise concerns about the temporary disruption to the tranquillity of the common while works are taking place, including the visual impact of the construction site and the movement of heavy vehicles. OSS and FLD say the proposed compound site will be a significant intrusion of an unsightly vertical structure into a relatively flat landscape. Whilst I accept that this will be the case, the works compound will be a temporary structure tied to the duration of the works, as will the movement of vehicles. On completion of the works the compound will be removed and common land impacted by the works shall be fully reinstated, which can be ensured by attaching a suitable condition to the consent.  
 
39. I am satisfied that the permanent works are in the interests of preserving the landscape of the common and that the associated temporary works will have no lasting harmful impact on the landscape.
Archaeological remains and features of historic interest
40. The applicant advises that no historic features are located in or on the common. An historic shipwreck is located adjacent to the common land boundary for which an Archaeological Watching Brief will be completed prior to commencement of the works.

41. HE was consulted about the application but did not comment. There is no evidence to suggest that there are any archaeological remains or features of historic interest within the common to be harmed by the proposed works.
Other matters

42. Works vehicle access to the site will be via Honey Pot Lane. OSS and FLD contend that the current very poor state of its surface deters most drivers from using it. However, there are still instances of drivers using it to make unlawful use of the common for parking by dog walkers and as an overnight motor-camping area. They are concerned that such unlawful use could be exacerbated by surface improvements made by the applicant to facilitate use by works vehicles. FLD suggests that improving the surface could also lead to fly-tipping, which has already been a problem at the other end of Honey Pot Lane.

43. OSS contends that the council could put a Traffic Regulation Order (TRO) in place to prohibit motor-vehicular use and advises that they are currently seeking to persuade the council to apply a Public Space Protection Order (PSPO) for the district. OSS adds that they have no wish to restrict public access on foot or with dogs appropriately kept on leads as required by the Countryside and Rights of Way Act 2000 Act, nor would their proposals prevent cyclists and equestrians reaching the foreshore.

44. The applicant responds to say that the matters raised about vehicle movements on the common and potential works at Honey Pot Lane have been noted but do not form part of the application. As such, they are not material considerations for this application. Nevertheless, the applicant adds that aside from general maintenance, which will be established with the contractor prior to construction on site, there are no proposed works on Honey Pot Lane as part of this application or associated planning application. 

45. The applicant further adds that under guidance set out by the Local Government Association, a proposal for a PSPO only limits activities considered determinantal to the quality of life to those locally, and parking and dog walking are not considered detrimental to the quality of life of locals. Further, the applicant sees no need for a district wide PSPO given the scale of the site.

46. The submitted plans show that the boundary of the common lies at the southern end of Honey Pot Lane. The lane itself is not within the common and I am satisfied that any works to improve its surface are outside the scope of the application before me. The issuing of TROs and PSPOs are matters separate to the consideration of this application to carry out restricted works on common land.
 

Conclusion  
47. I conclude that the proposed works are unlikely to harm the interests of those occupying or having rights over the land or harm the public interests in archaeological remains and features of historic interest. I further conclude that the works will not unacceptably interfere with public rights of access or unacceptably impact on landscape interests. Furthermore, the works will slow coastal erosion, help to prevent the release of landfill material into the Irish Sea and, through appropriate seeding, will support Walney Island’s biodiversity.

48. Consent is therefore granted for the proposed works subject to the conditions set out in paragraph 1.

Harry Wood 
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