Case No: 2403207/2024

EMPLOYMENT TRIBUNALS

Claimant: Mr M Burke
Respondent: Magna Exteriors (Liverpool) Ltd
Heard at: Liverpool Employment Tribunal On: 16-19 June 2025
Before: Employment Judge Barker
Mr D Williamson
Mr S Husain
Appearances
For the claimant: Ms Morgan, counsel

For the respondent: Mr Pincott, counsel

JUDGMENT having been sent to the parties on 24 July 2025 and written reasons
having been requested on 25 July 2025 by the respondent in accordance with Rule
60(4) of the Employment Tribunals Procedure Rules 2024, the following reasons are
provided

REASONS

Preliminary matters and issues for the Tribunal to decide

1. The claimant brings claims of unfair dismissal and disability discrimination. The
Tribunal had the benefit of a bundle of documents running to 326 pages and
witness statements from the claimant who gave evidence on his own account,
as did Mr Davies and Mr Jacques. For the respondent the evidence was
provided by Mr Orton, the operations manager and Ms Lamb, an HR manager.
Neither Mr Orton nor Ms Lamb are employed by the respondent, as the
respondent’s Liverpool plant closed completely in 2024.

2. The claimant was employed between 20 August 2012 and 31 December 2023.
The claimant was promoted several times during his employment with the
respondent and his last job was “Paint Shift Manager,” a role that was done by
him and his colleague, Kevin Davies.
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3. The respondent describes itself as a “global vehicle exterior’” company,
manufacturing exterior car parts, which employed approximately 922 staff
nationally and at the time of the respondent’s site closure in August 2024,
employed approximately 112 in the location in Halewood, Merseyside where
the claimant worked, including an HR function just for the Halewood site. There
had been approximately 300 staff employed at Halewood when the site was
fully operational.

4. The claimant is a disabled person in accordance with the meaning in section 6
Equality Act 2010 by reason of lumbosacral radiculopathy. The respondent was
aware of this at all relevant times for the purpose of these proceedings and
does not dispute that the claimant is disabled.

5. The claimant began ACAS Early Conciliation on 26 March 2024 and issued his
claim on 24 May 2024. The complaints the claimant brings are unfair dismissal,
by reason of an unfair redundancy and disability discrimination, being s15
Equality Act 2010 discrimination because of something arising in consequence
of his disability. It is the respondent’s case that any events which took place
prior to 27 December 2023 are out of time.

6. The List of Issues was drawn up at a case management hearing before
Employment Judge Eeley on 12 December 2024. There was no variation to this
at the start of this hearing. The Tribunal was greatly assisted by written
submissions from counsel for both parties at the conclusion of the hearing. We
took time to deliberate, and this is the full unanimous reasoned decision of the
Tribunal.

Findings of Fact

7. The respondent accepts that the claimant was a skilled and experienced paint
shift manager. He had skills, knowledge and experience and was particularly
experienced and skilled in relation to processes and requirements for the car
manufacturer Bentley. The claimant told the Tribunal that he had written part of
the Bentley process manual and had travelled to Germany on behalf of the
respondent in connection with his work developing the paint process for
Bentley. However, the Tribunal understands that the Bentley work was a
relatively small part of the respondent’s operation and that clients such as
Nissan and Jaguar Land Rover were larger, at the time when the Halewood site
was in full operation.

8. In early 2023 the clamant became aware that the Halewood plant was at risk of
closing and moving to Oxford. Approximately 300 staff were at risk of
redundancy, and collective consultation began with the recognised trade union.
The claimant takes no issue with that phase of the redundancy process. The
parties agree that on 23 February 2023, there was an announcement to the
workforce, followed by a statutory 45-day consultation period which ended on
22 April 2023. The part of the announcement of relevance to the claimant was
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that the paint line would close on 31 December 2023, along with approximately
75% of the Mould department as well as some staff roles being made
redundant.

On 31 August 2023, the claimant had his first consultation meeting with his
manager Mr Orton and Ms Johnson from HR, and his second and final
consultation meeting was on 25 September 2023, also with Mr Orton and Ms
Johnson. He understood that his employment was to be terminated on notice
on 8 October 2023, with his date of termination being 31 December 2023. We
accept the respondent’s evidence that there was a discussion with the claimant
about alternative employment, but the claimant was not prepared to relocate to
Oxford with his young family. The claimant applied for and did not get a role in
the Mould department and he told us that he was surprised and disappointed
about this, as the person who did get the job was someone who he had trained
and who had less experience than him. However, he makes no complaint about
this as part of these proceedings.

10.Some time between the end of November 2023 and 4 December 2023, the

11.

respondent received a confidential request to the senior management to keep
a part of paint line open to the end of August 2024 for Bentley only, following
the unsatisfactory performance of the contract by a competitor of the
respondent. Mr Orton’s evidence was that there was a confidential meeting off
site with him, the general manager Mr Hayer and Chris Powell, another senior
manager at the Liverpool site. Also, the respondent had always planned to keep
some of the Mould department open until August 2024.

On 4 December, it was the evidence of Mr Orton that he began discussions
with paint technical specialists without whom the line could not have run. The
parties agree that Ms Lamb and Mr Orton received confirmation of acceptance
of the offer of alternative employment from the two technical specialists who
they said were necessary to run the line on 8 December. The parties also agree
that Mr Orton discussed with the remaining paint line operators, who might be
interested in staying on. Mr Orton’s evidence was that this must have been after
8 December 2023. Mr Davies’ evidence was that this was on either 6 or 7
December 2023. Text messages in the bundle show that Mr Davies knew about
this and told the claimant around that time.

12.The claimant was not in work that week. He was absent from work waiting for

a planned operation on his back, as a result of his disability. His evidence was
that he was in hospital waiting for to go into the operating theatre for his
operation on 7 December, when his phone began “going mad” with messages
from colleagues. We accept the claimant and Mr Davies’ evidence that the
whole plant knew by 7 December that the Bentley paint work was staying with
the respondent until the end of August 2024.
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13.We find that the expectations of Mr Davies and the claimant were that because
of the claimant’s expertise with Bentley and because he was the paint shift
manger, he would be contacted by the respondent about this.

14.The respondent accepts that the claimant’'s planned spinal surgery on 7
December 2023 is “something arising in consequence of his disability and that
they knew at that time that it was. The respondent also knew that the claimant
had been signed off on sick leave to recover from this surgery until 7 January
2024. We accept that the claimant recovered much sooner than that.

15.However, the claimant received no notification from the respondent of the
change in circumstances concerning the Bentley contract on 6 or 7 December
2023. We accept that the claimant was in hospital undergoing major surgery
and it was not necessarily appropriate for the respondent to contact him on
those dates.

16.Mr Davies’ evidence was that he was consulted about the Bentley contract, as
the other paint shift manager, on 7 December. Mr Orton, who did not have the
experience of the paint line, wanted to know from Mr Davies how small the paint
line staff could be. We find that this was because the respondent planned to
operate the Bentley paint line on as lean a basis as possible, from a staffing
perspective. Mr Davies told him that they needed either one paint shift manager
and one “G3” grade operator as well as four operative staff, or two “G3” staff
and no paint shift manager. Mr Davies told the Tribunal, and we accept his
evidence, that when he was consulted on 7 December he was asked by Mr
Orton if he was interested in staying on to work on the Bentley contract as the
paint shift manager. He refused the offer, but we accept that he told Mr Orton
that he should speak to the claimant about the Bentley paint line change of
circumstances. We accept the claimant’s evidence that Mr Orton did not contact
him, despite Mr Davies’ suggestion.

17.Mr Davies’ evidence, which we accept, was that he was consulted again by Mr
Orton on Tuesday 12 December 2023, as there needed to be a selection
exercise involving the G3s and the operatives. There were two G3s interested
in staying on and the respondent only wanted one G3 at the time, so there
needed to be a selection exercise, and Mr Orton asked Mr Davies to assist with
that.

18.There were also 10 operatives interested in staying on and only 6 needed at
that time, so there was a pool of operatives and a selection exercise for them
as well. We find that although there was a considerable amount of consultation
and selection taking place during this time, there was no consultation with the
claimant as to whether he would be interested in the paint shift manger role, or
whether he may have wanted to stay on in some other capacity, including as a
G3. This was despite Mr Davies telling Mr Orton again on Tuesday 12
December to call the claimant as the claimant had asked to be updated, but we
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find that Mr Orton did not call the claimant on 12 December or at all over the
following days and he and Mr Davies carried on with the scoring and selection
process without him. Mr Davies’ evidence was that Mr Orton, despite being the
more senior manager of the two of them, made Mr Davies tell all the
unsuccessful candidates that they were not being kept on, and Mr Orton kept
the more pleasant job of telling the successful candidates for himself.

19.The claimant, we accept, was becoming very frustrated with the lack of contact

from the respondent. Although he was recovering from his operation, he
messaged Ms Lamb and Mr Orton directly on 13 December 2023 to ask what
was happening. He was being kept updated by Mr Davies during his absence
about the various selection exercises taking place, and he knew that there had
been a consultation process with Mr Davies about how the Bentley paint line
would be staffed. We find that his messages on 13 December were the
respondent’s invitation from the claimant to contact him and provide him with
information about the Bentley matter. We find that it would have been
reasonable for the respondent to have provided him with that information. He
asked both Ms Lamb and Mr Orton by text message on 13 December for
information. He invited them to call him the following day, 14 December. Ms
Lamb responded that Mr Orton would call him. Mr Orton replied to say he would
call him the following day. However, Mr Orton made no contact with the
claimant until Monday 18 December.

20.In the meantime, the unsuccessful G3 raised a grievance about the scoring

21

process. Mr Orton began to hear the grievance. Mr Davies’ evidence was that
this happened some time on or after 13 December, which was a Wednesday,
but was completed by the end of that week which we find was Friday 15th
December, when the decision was taken by Mr Orton to keep both G3s and the
complainant withdrew the grievance. We note that there was still quite some
flexibility as to roles being kept on, in that a whole extra G3 was kept on at short
notice as a result of that person’s grievance.

.We find that by the time Mr Orton contacted the claimant on 18 December, the

matter was concluded and he could say to the claimant that there was no
vacancy or opportunity for him to be kept on or be consulted with, as it was a
done deal by then. We find that this was deliberate.

22.We accept that the whole plant shut down for Christmas on 22 December 2023

at lunchtime. The date of termination of employment of everyone not staying on
into 2024 was 31 December 2023. It was therefore time-critical for the
respondent to contact the claimant in the period between 12 and 15 December,
before the paint line staffing structure was fixed. The reason given by Mr Orton
for not speaking to the claimant until 18 December was that he was “busy”. Mr
Orton was busy, we accept, but not so busy that he could not consult with G3s
and hear a grievance and we find that he could have done the same for the
claimant.
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23.When the claimant spoke to Mr Orton on 18 December, Mr Orton told him that
the decision had been taken not to keep on a paint shift manager for the Bentley
work. The claimant’s evidence was that he was disappointed, but that he felt
that Mr Orton had wanted to keep control of the process for himself. Despite
not being long out of hospital, the claimant visited the respondent’s site on 20
December. He was told to raise a grievance and did so on the morning of the
shutdown, which we accept did not leave the respondent with enough time to
address the grievance before the Christmas shut down or before the claimant’s
employment ended on 31 December 2023. His employment therefore ended
on that date.

24.The respondent’s evidence is that the claimant’'s employment having ended, he
did not have a right to the full grievance process. The grievance was heard at
a meeting on 9 January 2024 by Mr Orton and he made the decision not to
uphold it in a letter dated 12 January 2024. The claimant was also denied the
right to appeal against Mr Orton’s decision. Mr Orton took the decision to refuse
the claimant the right to appeal and communicated this to him in an email dated
24 January 2024. The claimant says that this was unfair, as Mr Orton was one
of the key figures that the claimant raised the grievance about.

25.We find that the grievance meeting consisted of the claimant putting his points
across at length but receiving very little by way of response from Mr Orton. This
could have been appropriate had the claimant received more consideration of
his points after the event, such as having them discussed in a full and reasoned
letter but this did not happen. The letter sent by Mr Orton on 12 January was
brief and contained responses that the claimant knew to be untrue. For
example, “the decision not to inform you of the paint line staying open was not
in isolation, this was only discussed with limited employees where appropriate.”
We find that the claimant would have known from Mr Davies and other
colleagues that there had been a consultation with the rest of the paint team
and not just “limited employees”, such that in fact the decision not to inform the
claimant was in isolation.

26.Mr Orton also wrote “both paint shift managers have left the business, this was
not a personal decision towards yourself.” However, again, the claimant will
have known that this was untrue, as Mr Davies had told him throughout that he
had been consulted, offered the opportunity to stay on as a paint shift manager,
and so the claimant knew that the denial of the opportunity was indeed personal
to him alone. This meant that the discrimination towards the claimant continued
into January 2024, given the respondent’s unreasonable conduct of the
grievance process.

27.The Bentley paint line continued to operate in 2024, until the whole Halewood
plant closed down in August 2024 and the remaining members of staff were
made redundant.
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28.The respondent paid its redundant staff an enhanced contractual redundancy

payment. The claimant received his on the termination of his employment in
December 2023.

The Law

Disability discrimination

29.Section 15 Equality Act 2010 (“EQA”) states that it will be unlawful for an

employer or other person to treat a disabled person unfavourably not because
of that person’s disability itself (which would amount to direct discrimination
under S.13 EQA) but because of something arising from, or in consequence of,
the person’s disability. A worker who is treated unfavourably as a result of
having to take a period of disability-related absence would have a claim under
s15 unless the employer can justify the unfavourable treatment on the basis
that it is a proportionate means of achieving a legitimate aim. To be liable, the
employer must know or be reasonably expected to know that the disabled
person has a disability.

30.S15 states; “a person (A) discriminates against a disabled person (B) if:

31.

*A treats B unfavourably because of something arising in consequence of B’s
disability, and

*A cannot show that the treatment is a proportionate means of achieving a
legitimate aim.”

Secretary of State for Justice and anor v Dunn EAT 0234/16 established the
elements that must be made out in order for the claimant to succeed in a s15
claim:
*there must be unfavourable treatment. A claimant does not need to
show that the treatment was less favourable than a comparator. A
claimant is required only to show that he has suffered “unfavourable
treatment”.
«there must be something that arises in consequence of the claimant’s
disability. The EHRC Employment Code states that the consequences
of a disability ‘include anything which is the result, effect or outcome of
a disabled person’s disability’ (para 5.9).
*the unfavourable treatment must be caused by the something that
arises in consequence of the disability,

32.In Pnaiser v NHS England and anor 2016 IRLR 170, EAT it was held that the

Tribunal must:
i. identify whether the claimant was treated unfavourably and by
whom
ii. determine what caused that treatment, focusing on the reason in
the mind of the alleged discriminator, possibly requiring

7
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examination of the conscious or unconscious thought processes
of that person but keeping in mind that the actual motive of the
alleged discriminator in acting as he or she did is irrelevant.

33.Also in Pnaiser it was said that the “something” that is, the reason or cause of
the unfavourable treatment need not be the main or sole reason but must have
at least a significant (or more than trivial) influence on the unfavourable
treatment, and so amount to an effective reason for or cause of it.

34.Causation requires a significant influence so as to amount to an effective cause
Bodis v Lindfield Christian Care Home Ltd 2024 EAT 65.

35. T-Systems Ltd v Lewis EAT 0042/15: the key question is whether the something
arising in consequence of the disability operated on the mind of the alleged
discriminator, consciously or unconsciously, to a significant extent.

36.The tribunal must then establish whether the reason was ‘something arising in
consequence of the claimant’s disability’, which could describe a range of
causal links. It is an objective question and does not depend on the thought
processes of the alleged discriminator (Sheikholeslami v University of
Edinburgh (2018 IRLR 1090 EAT).

Burden of Proof

37.Section 136 EQA states that once a claimant has proved facts from which an
employment tribunal could decide that an unlawful act of discrimination has
taken place, the burden of proof ‘shifts’ to the respondent to prove a non-
discriminatory explanation.

Time Limits — claims under the Equality Act 2010

38.In Tribunal claims, a claimant must engage with ACAS Early Conciliation before
an ET1 can be submitted. The ACAS Early Conciliation must begin within three
months of the date of the act complained of.

39.Discrimination complaints are subject to the time limits set out in the Equality
Act 2010 at s123(1), as follows:

“Proceedings on a complaint within section 120 may not be brought after the
end of —
(a) the period of 3 months starting with the date to which the complaint
relates, or
(b) such other period as the employment tribunal thinks just and
equitable.”

40.Where there is a series of distinct acts of discrimination as opposed to where
there is continuing discrimination extending over a period of time, the time limit
begins to run when each act is completed, whereas if there is continuing
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discrimination, time only begins to run when the last act is completed (Barclays
Bank plc v Kapur and ors 1991 ICR 208, HL). There is a distinction between a
continuing act and an act that has continuing consequences. Where an
employer operates a discriminatory regime, rule, practice or principle, then such
a practice will amount to an act extending over a period.

41.The Tribunal must consider a number of factors in deciding whether a claim
presented late can still be considered on a “just and equitable” basis.

42.These include, but are not limited to, the prejudice each party would suffer as
a result of the decision reached, and the circumstances of the case, such as
the length of the delay and the reasons for the delay, the extent to which the
evidence might be affected by the delay and the steps taken by the claimant to
obtain advice once he knew of the possibility of taking action.

43.Tribunals have a wide discretion to extend time in discrimination cases, but it is
the exception rather than the rule to do so. (Robertson v Bexley Community
Centre [2003] IRLR 434).

44.A Tribunal is to consider the factors in British Coal Corporation v Keeble
[1997] IRLR 336 when considering exercising its discretion to extend time.
These factors include:

a.
b.

C.

d.

e.

The length of and reasons for the delay

The extent to which the quality of the evidence is likely to be affected by
the delay

The extent to which the party sued had cooperated with requests for
information

The promptness with which the claimant acted once he or she knew of
the facts giving rise to the cause of action

The steps taken to obtain professional advice once he or she knew of
the facts giving rise to the cause of action.

45.The fact that internal proceedings were ongoing is only one factor to be taken
into account (Apelogun-Gabriels v London Borough of Lambeth [2002]
IRLR 116).

46.The merits of a claim may be relevant to the decision as to whether or not to
extend time (Lupetti v Wrens Old House [1984] ICR 348)

Unfair Dismissal

47.Polkey v AE Dayton Services Ltd 1988 ICR 142, HL — per Lord Bridge: ‘In the
case of redundancy... the employer will normally not act reasonably unless he
warns and consults any employees affected or their representative, adopts a
fair basis on which to select for redundancy and takes such steps as may be
reasonable to avoid or minimise redundancy by redeployment within his own
organisation.
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48. Fulcrum Pharma (Europe) Ltd v Bonassera and anor EAT 0198/10 - the
employer had been wrong to conclude, without any further or meaningful
consultation as to the size of the pool, that the pool was one person because it
was the manager's role that had to go. Although notes prepared by the
employer clearly showed that it had considered the issue of pooling, this had
not been discussed with the employee who was at risk. More than this was
required in terms of consultation. For example, the EAT thought that it might be
for the employer to determine within the consultation process whether the more
senior employee would be prepared to consider the more junior role at a
reduced salary.

49. Pinewood Repro Ltd t/a County Print v Page 2011 ICR 508, EAT, the EAT
emphasised the importance of providing an employee with adequate
information in order to give him or her the opportunity to challenge a selection
for redundancy. Concern over the adequacy of consultation is likely to be
particularly acute if an employee is kept in the dark until very late in the
redundancy process.

50. A failure by the employer to consult an employee before dismissal can be cured
at an appeal hearing after the date of dismissal — Lloyd v Taylor Woodrow
Construction 1999 IRLR 782, EAT.

51.Even if an employer considers that an employee would not accept an alternative
post, it may be unreasonable to exclude him or her from consideration for it
without consulting him or her first Ward and anor v Mahle Filter Systems UK
Ltd ET Case No.3102701/09

Application of law to facts found — unfair dismissal

52.We find that the claimant was unfairly dismissed.

53.There was a wholesale closure of the paint operation anticipated earlier in 2023,
and so no need to select individuals for redundancy at that time. When this
changed in early December 2023, it changed to a reduction in requirements for
work of a particular kind as opposed to a wholesale closure of the claimant’s
part of the business

54. Although the respondent had a potentially fair reason to dismiss him, which was
redundancy, and dismissed him for that reason, we find that the respondent’s
warnings and consultation with the claimant were inadequate in December
2023. They also did not choose a fair and reasonable pool from which to select
employees on the paint line for redundancy.

55.The other paint shift manager Mr Davies, and the rest of the paint line staff,
were consulted over the continuing Bentley paint line between approximately 7
December and 15 December 2023 and the claimant was not. He had expressed
his willingness to participate in conversations about this both via Mr Davies and

10
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directly to Mr Orton and Ms Lamb from 12 December onwards (via Mr Davies)
and directly on 13 December to Mr Orton, but he was not consulted. 12/13
December was early enough in the process for the claimant’s views to have
been taken into account as to the pool for selection and the final outcome of the
consultation process.

56.We accept that employers have a good deal of flexibility in defining the pool
from which they will select employees for dismissal (Thomas and Betts
Manufacturing Co v Harding 1980 IRLR 255, CA). They need only show that
they have applied their minds to the problem and acted from genuine motives.
However, it cannot be said that the respondent acted from genuine motives in
the claimant’s case. We find that the claimant was excluded on purpose by Mr
Orton, to prevent him from contributing to the consultation process.

57.We accept Mr Davies’ evidence that Mr Orton asked him for his views as to
whether the Bentley line should run with a paint shift manager or G3s, or a
combination of both. Therefore, we find that this was the appropriate pool for
selection of the supervisory role, i.e. the paint shift managers and the G3s. As
Mr Davies had removed himself from the selection process early on, the pool
should have consisted of the claimant and the G3s.

58. It is clear that the respondent discussed the issue with everyone left in the
business at that time except the claimant. We have found that respondent had
sufficient time and opportunity to consult with the claimant early enough to allow
his views to have an impact on the pool and selection, as Mr Davies was, but
they chose not to do so. They therefore cannot say that he was legitimately in
a pool of one and had to be dismissed, as there was no consultation with him
over pools or suitable alternative employment before he was placed in the pool
of one. No reasonable employer would have excluded him in these
circumstances. We find that the respondent’s choice of pool did not fall within
the range of reasonable responses available to an employer in the
circumstances (Kvaerner Oil and Gas Ltd v Parker and ors EAT 0444/02).

59.We consider this case to be in line with Fulcrum Pharma (Europe) Ltd v
Bonassera and anor EAT 0198/10 where the EAT found that the employer had
been wrong to conclude, without any further or meaningful consultation as to
the size of the pool, that the pool was one person because it was the manager’s
role that had to go. Pooling had not been discussed with the employee who was
at risk. More than this was required in terms of consultation. For example, the
EAT thought that it might be for the employer to determine within the
consultation process whether the more senior employee would be prepared to
consider the more junior role at a reduced salary.

60.We do not find that the impending shutdown or the termination date of 31
December justified excluding the claimant. The consultation and selection was

11
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carried out quickly at a time when the claimant was available to discuss matters
with the respondent, and was concluded by 18 December.

.The claimant’s evidence to this Tribunal was that he might have considered

staying on with a reduced salary, or that he may have been able to negotiate
some other financial terms with the respondent, had he had the opportunity to
do so. However, he was denied that opportunity. We find that the respondent
entirely failed to consider the issue of suitable alternative employment for the
claimant in December 2023.

62.The claimant raised a grievance on 21 December 2023 which provided the

respondent with the opportunity to address any failings in the consultation and
selection of the claimant for redundancy in relation to the Bentley paint line, but
the respondent did not address the claimant’s grievance and grievance appeal
fairly. They did not approach it in an open-minded manner, as Mr Orton
considered the grievance and conducted the grievance meeting and refused
the claimant the right to an appeal, despite having been the decision-maker in
relation to the redundancy selection exercise for the paint line. This was said to
be because the claimant’'s employment had terminated by the time an appeal
was made by him in January 2024. However, the Bentley paint line continued
to run until August 2024 and so the respondent would have had the opportunity
to consider reversing any decision it had made in relation to the claimant’s
dismissal, but it did not do so.

63. The issue of whether the claimant would in fact have accepted a role, had one

been offered to him, is one that will be addressed at the forthcoming remedy
hearing. Our view at this stage is that the claimant would have only accepted
the role had it been either at his existing salary, or reasonably close to it and
not that he would have accepted a role at the G3 salary level, which was
considerably below his own, however, the parties will be invited to address the
Tribunal on this issue in due course.

Application of law to facts found - Disability discrimination

64. The respondent accepts that the claimant’s sick leave in December 2023 arose

in consequence of his disability.

65.The claimant asserts that the reason why he was excluded from the

consultation was because of his disability-related absence. We agree with him
on this point. He asserts that he was treated unfairly because the other shift
manager was asked to remain employed and consulted with about this when
the decision to keep the paint line open was made. The respondent’s case is
that the claimant’s last day in work was 13 days before the respondent was
informed that the paint line was to remain open and no shift managers were
retained.

12
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66.A reason given by Ms Lamb was that the claimant was better off taking the
redundancy package offered to him rather than staying on for another six
months. However, this does not explain why Mr Davies (who was in the same
situation as the claimant) was offered the opportunity to stay on and he was
not. Furthermore, we accept that the claimant wanted the same opportunity as
Mr Davies and felt excluded especially when he had made a significant
contribution to the Bentley processes. That of itself is unfavourable treatment.
He was the only one excluded. All others were consulted in some way and he
was the only one that was not.

67.Why did Mr Orton not speak to him during the crucial period of consultation
between 12/13 December and 15 December? Mr Orton’s evidence was that he
was “busy”, which we do not accept. As stated above, he was not too busy to
carry out a consultation process and hear a grievance during that time. It was
within his power to have delayed the grievance and spoken to the claimant first.
Conversations with the claimant could have concluded within a relatively short
period of time, such as 24-28 hours, in the circumstances.

68. We find that Mr Orton shied away from certain difficult situations. For example,
during the consultation process between 12-15 December it was the
unchallenged evidence of Mr Davies that Mr Orton made him tell the
unsuccessful operatives that they were redundant, whereas he chose the job
of telling those who were successful, even though Mr Orton was the senior
manager to Mr Davies. It may have been that he avoided speaking to the
claimant because of the claimant’s greater technical experience and because
the claimant expressed his opinions clearly. We find that the claimant would
have been direct with Mr Orton about the flaws in the respondent’s plan for the
Bentley paint line, as the claimant was before the Tribunal. We are clear that
had the claimant not been off sick, he would have had to have been consulted
and there was no way the respondent could have avoided that given the spread
of the knowledge throughout Halewood.

69.However, despite his absence, the respondent should (and could) have
consulted with him by telephone as the claimant had invited them to do. On the
balance of probabilities, we find that the respondent took the “easy” way out
and avoided speaking to the claimant. Mr Orton delayed getting back to him
until the decision had already been made. This was only possible because the
claimant was off sick, for a disability-related reason. It would not have been
possible otherwise.

70.The respondent says that this treatment was a proportionate means of
achieving the legitimate aim of carrying out a fair redundancy process.
However, the respondent’s actions on this occasion did not constitute a fair
redundancy process. The claimant’s treatment was not an appropriate and
reasonably necessary way to achieve those aims. It was neither appropriate
nor reasonably necessary to fail to contact him between 12/13 December and

13
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15 December. They could have and should have consulted with him during that
time, as they did with all the other members of paint line staff.

71.The claimant raised a grievance on 21 December 2023, immediately before the
Christmas shut-down. The respondent did not address this fairly, and the
grievance outcome letter contained several points that the claimant knew to be
untrue, as stated above. This extended the period over which the claimant
suffered the discrimination arising from his disability.

72.The claimant also alleges that he was not kept employed but instead that his
dismissal was confirmed, because of his sickness absence, and that this is
discrimination contrary to s15 EQA. We do not find for the claimant on this point.

73.He said that had he been in work he would have been able to persuade the
respondent’s senior management to keep him on, and they would have been
persuaded by him as to the costs and efficiency benefits of him running the
Bentley paint line to August 2024.

74.However, we do not agree with him on this point. We conclude that the reason
why the claimant was not kept on past 31 December 2023 was nothing to do
with his disability-related absence. We find that had the respondent wanted to
keep him on they would have asked him in the week of 13 December 2023
because he was in contact with them by text message and Mr Davies
recommended they contact him. The reason they did not, was that the
respondent was motivated primarily by the financial benefit of running the line
at minimal cost, and did not want to keep the claimant on because they would
have known that there would have been a clash of priorities if they had done
so. The claimant would have prioritised technical accuracy and keeping the line
running smoothy and prioritised the respondent’s reputation with Bentley.

75.However, it was clear from the evidence of the respondent and Mr Davies that
the respondent had taken a decision to run the paint line as leanly as possible
and was content to live with the risk of a greater amount of quality issues, or
waste, or disruption. They were comfortable with that risk, and they knew that
the claimant would not have been.

76.We accept the evidence of Mr Davies that the claimant’s salary was a small
part of the Bentley contract and that the wastage even on the reduced line
would be several thousand pounds per week. We accept that the claimant may,
with his skills and experience, have been able to reduce that wastage.
However, the respondent made a commercial decision to take the risk of
wastage against the decision to take the claimant on. The claimant has not
therefore established that this was unfavourable treatment that arose in
consequence of his disability.

Disability discrimination — time limits
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77.The discrimination against the claimant relating to his exclusion from the
redundancy consultation process had not concluded by 18 December 2023, or
by the end of his employment at the end of December 2023 but continued into
January 2024 due to the respondent’s unfair and discriminatory grievance
process. This amounts to continuing discrimination and so time only begins to
run when the last act is completed (Barclays Bank plc v Kapur and ors 1991
ICR 208, HL), which was the conclusion of the grievance process with Mr
Orton’s letters to the claimant in January 2024. This means that the earlier
discrimination by the respondent from 12 December 2023 onwards is in time.

78.Even if we are wrong about this, it would be just and equitable to extend time
to allow events from 12 December 2023 onwards to be considered by the
Tribunal. The ordinary limitation period means that any events before 27
December 2023 could be out of time. The period of delay is therefore very short,
only just over two weeks. The balance of prejudice to the parties is in favour of
allowing the claimant an extension of time, given that the respondent is
responding to an unfair dismissal claim relating to the same process in these
proceedings in any event.

Remedy hearing
79.The compensation to be awarded to the claimant is to be determined at a

forthcoming remedy hearing. Case management orders were made to assist
the parties in their preparation for this.

Approved by EJ Barker

9 October 2025

Reasons sent to the parties on:
17 November 2025

For the Tribunal:
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Public access to employment tribunal decisions

Judgments and reasons for the judgments are published, in full, online at www.gov.uk/employment-
tribunal-decisions shortly after a copy has been sent to the claimant(s) and respondent(s) in a case.

Recording and Transcription

Please note that if a Tribunal hearing has been recorded you may request a transcript of the recording,
for which a charge may be payable. If a transcript is produced it will not include any oral judgment or
reasons given at the hearing. The transcript will not be checked, approved or verified by a judge. There
is more information in the joint Presidential Practice Direction on the Recording and Transcription of
Hearings, and accompanying Guidance, which can be found here:

https://www.judiciary.uk/quidance-and-resources/employment-rules-and-legislation-practice-
directions/
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Annex

Complaints and Issues
1. Time limits

1.1 Were the discrimination complaints made within the time limit in section 123 of the
Equality Act 20107 The Tribunal will decide:

1.1.1 Was the claim made to the Tribunal within three months (allowing for any early
conciliation extension) of the act to which the complaint relates?

1.1.2 If not, was there conduct extending over a period?

1.1.3 If so, was the claim made to the Tribunal within three months (allowing for any
early conciliation extension) of the end of that period?

1.1.4 If not, were the claims made within such further period as the Tribunal thinks is
just and equitable? The Tribunal will decide:

1.1.4.1 Why were the complaints not made to the Tribunal in time?

1.1.4.2 In any event, is it just and equitable in all the circumstances to extend
time?

2. Unfair dismissal
2.1 Has the respondent shown the reason or principal reason for dismissal?

2.2 Was it a potentially fair reason under section 98 Employment Rights Act 19967 The
respondent says it was redundancy.

2.3 If so, applying the test of fairness in section 98(4), did the respondent act reasonably in
all the circumstances in treating that reason as sufficient reason to dismiss the claimant?

2.4 If the reason was redundancy, did the respondent act reasonably in all the
circumstances in treating that as a sufficient reason to dismiss the claimant. The Tribunal will
usually decide, in particular, whether:

2.4.1 The respondent adequately warned and consulted the claimant;

2.4.2 Did the respondent have knowledge of the Group decision to keep the Paint
Line open prior to the claimant’s dismissal by reason of redundancy? If so, did the
respondent warn and consult the claimant?

2.4.3 The respondent adopted a reasonable selection decision, including its
approach to a selection pool and any scoring within the pool;

2.4.4 Was the respondent under a duty to establish objective criteria and selection
pool given that the plant was closing? If so, did the respondent adopt a fair basis on
which to select for redundancy when the decision was made to keep the paint line
open?

2.4.5 The respondent took reasonable steps to find the claimant suitable
alternative employment;

2.4.6 Dismissal was within the range of reasonable responses

3. Remedy for Unfair dismissal
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3.1 Does the claimant wish to be reinstated to their previous employment?

3.2 Does the claimant wish to be re-engaged to comparable employment or other
suitable employment?

3.3 Should the Tribunal order reinstatement? The Tribunal will consider in particular
whether reinstatement is practicable and, if the claimant caused or contributed to dismissal,
whether it would be just.

3.4 Should the Tribunal order re-engagement? The Tribunal will consider in particular
whether re-engagement is practicable and, if the claimant caused or contributed to
dismissal, whether it would be just.

3.5 What should the terms of the re-engagement order be?
3.6 If there is a compensatory award, how much should it be? The Tribunal will decide:
3.6.1  What financial losses has the dismissal caused the claimant?

3.6.2 Has the claimant taken reasonable steps to replace their lost earnings, for
example by looking for another job?

3.6.3 If not, for what period of loss should the claimant be compensated?

3.6.4 s there a chance that the claimant would have been fairly dismissed anyway
if a fair procedure had been followed, or for some other reason?

3.6.5 |If so, should the claimant’'s compensation be reduced? By how much?

3.6.6 Did the ACAS Code of Practice on Disciplinary and Grievance Procedures
apply?

3.6.7 Did the respondent or the claimant unreasonably fail to comply with it?

3.6.8 Ifsoisitjust and equitable to increase or decrease any award payable to the
claimant? By what proportion, up to 25%?

3.6.9 If the claimant was unfairly dismissed, did s/he cause or contribute to
dismissal by blameworthy conduct?

3.6.10 If so, would it be just and equitable to reduce the claimant’s compensatory
award? By what proportion?

3.6.11 Does the statutory cap of fifty-two weeks’ pay apply?
3.7 What basic award is payable to the claimant, if any?

3.8 Would it be just and equitable to reduce the basic award because of any conduct of
the claimant before the dismissal? If so, to what extent?

4, Discrimination arising from disability (Equality Act 2010 section 15)

4.1 The respondent concedes that the claimant was disabled and that the respondent knew
of the disability at the relevant time.

4.2 If so, did the respondent treat the claimant unfavourably in any of the following alleged
respects:

4.2.1 Asking other shift managers to remain employed and consulting with them
about this when the decision to keep the paint line open was made. (The
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respondent’s case is that the claimant’s last day in work was 13 days before the
respondent was informed that the paint line was to remain open and that no shift
managers were retained.)

4.2.2 Not keeping the claimant employed but instead confirming his dismissal
4.3 Did the following things arise in consequence of the claimant’s disability:
4.3.1 The claimant’s sick leave.

4.4 Has the claimant proven facts from which the Tribunal could conclude that the
unfavourable treatment was because of any of those things?

4.5 If so, can the respondent show that there was no unfavourable treatment because of
something arising in consequence of disability?

4.6 If not, was the treatment a proportionate means of achieving a legitimate aim? The
respondent says that its aims were:

4.6.1 Carrying out a fair redundancy process
4.7 The Tribunal will decide in particular:

4.7.1 was the treatment an appropriate and reasonably necessary way to achieve
those aims

4.7.2 could something less discriminatory have been done instead
4.7.3 how should the needs of the claimant and the respondent be balanced?
5. Remedy for discrimination or victimisation

5.1 Should the Tribunal make a recommendation that the respondent take steps to reduce
any adverse effect on the claimant? What should it recommend?

5.2 What financial losses has the discrimination caused the claimant?

5.3 Has the claimant taken reasonable steps to replace lost earnings, for example by looking
for another job?

5.4 If not, for what period of loss should the claimant be compensated?

5.5 What injury to feelings has the discrimination caused the claimant and how much
compensation should be awarded for that?

5.6 Has the discrimination caused the claimant personal injury and how much compensation
should be awarded for that?

5.7 Is there a chance that the claimant’s employment would have ended in any event?
Should their compensation be reduced as a result?

5.8 Did the ACAS Code of Practice on Disciplinary and Grievance Procedures apply?

5.9 Did the respondent or the claimant unreasonably fail to comply with it?

5.10 If so, is it just and equitable to increase or decrease any award payable to the claimant?
5.11 By what proportion, up to 25%7?

5.12 Should interest be awarded? How much?
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