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	by Laura Renaudon LLM LARTPI Solicitor

	an Inspector on direction of the Secretary of State for Environment, Food and Rural Affairs

	Decision date: 10 December 2025



	Ref: ROW/3369705
Representation by Dave Howerski
Herefordshire Council
Application to add a byway open to all traffic which runs from the junction with County Road C1238 at grid reference 441260 to Garway Hill Common at grid reference 440255 in the parishes of Orcop and Garway;
And
Application to upgrade to a bridleway the footpath which runs from Footpath GW20 at grid reference 439241 to the junction with the County road C1239 at grid reference 445229 in the parish of Garway.
Application references M271 and M272

	· The representation is made under Paragraph 3(2) of Schedule 14 of the Wildlife and Countryside Act 1981 (‘the 1981 Act’) seeking a direction to be given Herefordshire Council (‘the Authority’) to determine an application for an Order, under Section 53(5) of that Act.

	· The representation is made by Dave Howerski of the Open Spaces Society dated       20 July 2025.

	· The certificates under Paragraph 2(3) of Schedule 14 are dated 18 August 2007 and   12 July 2025.

	· The Authority was consulted about the representation on 22 July 2025 and the Authority’s response was made on 21 August 2025.
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Decision
1.	The Council is not directed to determine the above-mentioned applications.
Preliminary Matters
2.	The applications were made in 2004 by D O Morgan, then the local correspondent of the Open Spaces Society. The present representation is made by Dave Howerski who appears to have succeeded to that position. The relevant Schedule of the 1981 Act provides for the Secretary of State to be able to make the direction sought only after receiving representations made by ‘the applicant’, rather than from anyone else. However, I understand that the Open Spaces Society is now a registered charity, having legal personality as such, and so is in reality the applicant who would be entitled to make the present representation. 
3.	Although I understand only one application to have been made, there are two distinct elements to it and the Authority have registered it under two different application references. Therefore, I refer to ‘the applications’ (i.e. plural) in this decision. 
Reasons
4.	Authorities are required to investigate applications as soon as reasonably practicable and, after consulting relevant district and parish councils, decide whether to make an order on the basis of the evidence discovered. Applicants have the right to ask the Secretary of State to direct a surveying authority to reach a decision on an application if no decision has been reached within 12 months of the authority’s receipt of certification that the applicant has served notice of the application on affected landowners and occupiers.  
5.	Here I have been provided with copies of two ‘MO3’ certificates given by the applicant. These are the certificates in the form prescribed by Regulation 8 and Schedule 9 of the Wildlife and Countryside Regulations 1993 (‘the 1993 Regulations’). The first, from August 2007, certified that all affected owners and occupiers had been served with notice of the applications. However, a subsequent certificate was completed on 12 July 2025 identifying a further owner or occupier to whom notice of the applications had then been sent. A copy of form ‘MO2’ (the prescribed form of Schedule 8 of the 1993 Regulations), also dated 12 July 2025, is also provided. This constitutes a copy of the notice of the applications sent to the additional party.
6.	I understand that this late service on another party has arisen as a result of some contentious issues around the ownership of Garway Common. However, where there is such uncertainty, and it is not practicable to ascertain the name or address of an owner or occupier of land affected by an application, then the 1981 Act makes provision for the Authority to be able to direct that the notice of the application may be served by affixing it to some conspicuous object or objects on the land. I am not informed that this was done in this case. Instead it appears that one of the landowners has only recently received notice of the applications.
7.	Although the applications were submitted to the Authority some two decades ago, the 1981 Act clearly provides that the Secretary of State has a discretion to direct the Authority to determine an application only when representations to that effect are made by an applicant after the expiry of 12 months since the Authority received the relevant certificate(s) of service. 
8.	Because one of the owners or occupiers of the land to which the applications relate was only served with such notice in July 2025, and therefore the Authority only received the certificate then, that 12 month period has not yet expired.
9.	Accordingly I must decline to direct the Authority to determine the applications. This decision does not prevent the applicant from seeking a direction after the expiry of the relevant statutory period.
Laura Renaudon
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