 
	Appeal Decision ROW/3362633



[image: Planning inspectorate logo]

	[bookmark: bmkTable00]Appeal Decision

	by James Blackwell LLB (Hons) PGDip, Solicitor

	An Inspector appointed by the Secretary of State for Environment, Food and Rural Affairs

	Decision date: 10 December 2025



	Order Ref: ROW/3362633

	This appeal is made under section 53(5) and paragraph 4(1) of Schedule 14 of the Wildlife and Countryside Act 1981 (1981 Act) against the decision of Kent County Council (Council) not to make an Order under Section 53(2) of that Act.

	The application dated 10 July 2024 was refused by the Council on 21 February 2025.

	The appellant claims that a route to the front of The Wheelwright Arms in Matfield should be added to the Council’s Definitive Map and Statement as a public footpath.

	Summary of Decision: The appeal is allowed.
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Preliminary Matters
I have been directed by the Secretary of State for Environment, Food and Rural Affairs to determine an appeal under section 53(5) and paragraph 4(1) of Schedule 14 of the Wildlife and Countryside Act 1981 (1981 Act). I have not visited the site, but I am satisfied I can make my decision without the need to do so. 
The appeal concerns an application made by Brenchley and Matfield Parish Council (appellant) to add a public footpath to the Council’s Definitive Map and Statement. The path runs through land to the front of The Wheelwright Arms in Matfield, between Maidstone Road and The Green, as shown between points A and B on the attached plan.
Main Issues
The application was made under section 53(2) of the 1981 Act, which requires the Council to keep their Definitive Map and Statement (DMS) under continuous review, and to modify these documents upon the occurrence of specific events cited in section 53(3). 
Section 53(3)(c)(i) says that an Order should be made on the discovery of evidence which shows that a right of way which is not shown on the DMS subsists or is reasonably alleged to subsist. As made clear in R v Secretary of State for Environment, Food and Rural Affairs ex parte Mrs J Norton and Mr R Bagshaw [1994], this involves the application of two tests: 
Test A: does a right of way subsist on the balance of probability? or
Test B: is it reasonable to allege that a right of way subsists?
As later confirmed in Todd and Bradley v Secretary of State for Environment, Food and Rural Affairs [2004], the evidence need only be sufficient to satisfy Test B for a Schedule 14 appeal to succeed. Accordingly, if it is reasonable to allege that the proposed Order route subsists, an Order should be made. 
Much of the evidence in support of the appellant’s case is made up of user evidence, which means the provisions of s31 of the Highways Act 1980 (HA 1980) are relevant. These say that where a way has been enjoyed by the public as of right and without interruption for a period of 20 years, the way is deemed to have been dedicated as a highway, unless there is sufficient evidence that there was no intention during that period to dedicate it. 
For dedication of a way to be presumed under s31 HA 1980, use by the public must have been uninterrupted and as of right throughout the relevant 20-year period. As of right means use must have been open, without force and without permission. The relevant 20-year period is calculated retrospectively from the date the right of the public to use the way was brought into question. 
The appellant has also submitted various documentary evidence in support of their case, which means the provisions of s32 of the HA 1980 are also relevant. When considering whether dedication of a public right of way has occurred, these provisions require me to take into consideration any map, plan or history of the locality tendered in evidence, or any other relevant document provided, and give these documents such weight as appropriate in the circumstances. 
Reasons
The appellant’s case is two-fold: they say the claimed route may once have been a vehicular highway. If that is the case, they assert that public rights on foot would exist over the same route. Various documentary evidence has been submitted in support of this contention. In the alternative, the appellant says the route has been dedicated as a footpath pursuant to s31 HA 1980, due to at least 20 years use. 
Documentary Evidence
The Tithe Map for Brenchley (circa 1840) depicts the area of the claimed route and the land it runs through in the same way as the neighbouring Matfield Green and another village green on the opposite side of Maidstone Road. The relevant land is described as “Waste - Matfield Green and Manor Pond”, which suggests it formed part of the wider area of manorial waste around this time. The 1872 Ordnance Survey map also shows the affected land in the same manner as Matfield Green, with these parcels described as “parks and ornamental ground”. These documents suggest that historically, the land may have been common land. 
The land encompassed in and around the claimed route is excluded from any hereditament on the Finance Act documents. Public highways in the vicinity of the land are depicted in the same manner. Whilst this could be indicative of highway rights over the affected land, other known areas of common land within the same area, which are not public highways, are depicted in the same way. The exclusion of the land encompassed within the claimed route from the Finance Act survey is therefore not conclusive of its status. 
Some earlier editions of the Ordnance Survey map do show a route which is consistent with the alignment of the claimed footpath. However, whilst these maps are helpful in demonstrating the physical existence of the route at the time they were drawn up, they are not demonstrative of any public rights over the same.
The route is not shown on the Parish Map (1950), the Draft Map (1952), the Provisional Map (1952), the Highway Inspector’s Map (1953) nor any editions of the Council’s Definitive Map. In turn, none of these documents are demonstrative of public rights over the claimed route. 
Overall, the documentary evidence suggests that historically, the claimed route and the land it runs through, may have formed part of the same manorial waste as Matfield Green. Whilst Matfield Green is now registered as common land, the claimed route was excluded from this registration. In turn, even if common rights did once exist over the affected land, these would have ceased following the cut-off date in 1970 (pursuant to The Commons Registration (Time Limits) Order 1966).
Notwithstanding the Ordnance Survey maps referred to which show a route which aligns with the claimed footpath, there is little other documentary evidence which is illustrative of public rights over the affected land, whether as a public highway or otherwise. In turn, it is not reasonable to allege that a public right of way subsists over the claimed route from the documentary evidence alone.   
User Evidence
Turning now to the user evidence. It is understood that a barrier was erected across the claimed route in October 2022, which was accompanied by signage which said “Notice is hereby given that under Section 31 of The Highways Act 1980 this land is not dedicated to the public”. These actions coincide with a letter from the Council which was sent to the landowner on 20 October 2022, which requested removal of the signs and barriers. 
Many of the users who have submitted evidence point to this being the time when access to the claimed route was brought into question. Whilst there is suggestion from a few users that they had been verbally challenged by the landowners prior to this time, there is little to suggest all users were challenged in this way. There is also limited specific detail as to when any such challenges may have occurred. 
On the available evidence, it therefore seems appropriate to assess the relevant period by reference to the 2022 date, when barriers and signage were known to have been erected. Whilst it is possible that earlier verbal challenges could result in a different relevant period, further evidence would need to be adduced on this point (which could be done at the Schedule 15 stage). For the purposes of this appeal, I have therefore considered the user evidence by reference to the 20-year prior between October 2002 and October 2022. 
The application was supported by user evidence from 25 individuals. Fifteen of these say they used the route throughout the relevant 20-year period, whilst the remaining witnesses claim use during at least part of it. Whilst frequency of use does vary between individuals, the majority say they used the path at least weekly during this period. Reasons for use are numerous, but safe access to The Green, the village hall and a nearby bus stop are commonly cited. Several users also highlight the absence of a footway along this side of the main road, which they say necessitates use of the claimed route. Overall, the user evidence is credible and consistent, and is sufficient to demonstrate use throughout the relevant period. 
Nonetheless, on account of the open nature of the land to the front of The Wheelwright Arms, the Council claims that users are unlikely to have always walked the same route in front of the public house. In turn, they say a clearly defined route cannot be discerned. 
Given that the land around the claimed route previously encompassed a parking area used in conjunction with the public house, there would have been times when this land was more congested with cars, and other times when it was more open. Street view images submitted in evidence attest to this. It therefore seems likely that the precise route taken by users would have varied at times, depending on the number of parked cars. In turn, there is merit to the Council’s argument. 
Nonetheless, the user evidence forms are largely consistent in terms of the route walked, which is reflected in the sketches drawn by each user. Whilst estimates of the path’s width do vary considerably between users, it is possible to discern a clear route from this evidence, which is consistent with the claimed route. Therefore, whilst this point would not defeat the appeal at this stage, it is an issue that may warrant further consideration following the making of an Order.   
As of Right
The user evidence suggests the path has been used openly and without force during the relevant period. However, the Council and objectors say that any use of the path was with permission, and therefore “by right” and not “as of right”. This is because the route was mistakenly treated by the Council as a highway maintainable at the public expense throughout the relevant 20-year period, which is suggested through various plans and correspondence from the Council between 1993 and 2022. Following a challenge to the land’s status from the landowner, records were updated in 2023 to confirm that the land was not public highway. 
The Council relies on R (on the application of Barkas) v North Yorkshire County Council [2014] in support of their contention that use of the path by the public was permitted, for as long as it was considered public highway. In this case, it was held that “third parties on the land either have the right to be there and to do what they are doing, or they do not. If they have a right in some shape or form (whether in private or public law), then they are permitted to be there, and if they have no right to be there, they are trespassers”. In other words, whilst the Council treated the affected land as public highway, the Council and objectors say the public had a right to use it on foot. 
The Council also cites paragraph 4.35 of the DEFRA Rights of Way Circular (01/09) in support of this point, which says:
“Rights that cannot be prevented cannot be acquired. It is not possible for a right of way to be dedicated for the purposes of section 31 of the Highways Act 1980 when use of the way is by virtue of it having been shown on the definitive map but subsequently removed”. 
The Council and objectors say the present case is essentially the same scenario as prescribed by the Circular, as the landowner could not have prevented use of the claimed route whilst it was considered public highway. Whilst there are certainly parallels, inclusion of a public right of way on a Council’s Definitive Map and Statement (which is the situation discussed in the Circular) is conclusive evidence of its status. The same is not true of the documents evidencing highway status in the present case. 
Notably, both Council letters dated 9 June 1993 and 24 June 1998 include a clear caveat to their response, which says the “replies are given on the distinct understanding that the Council does not warrant the accuracy of any of the replies and on the basis that neither the Council, nor any Officer, Servant or Agent of the Council is legally responsible, either in contract or in tort, for any inaccuracies, errors or omissions herein contained whether arising from inadvertence or negligence or from any other cause whatsoever”.
It therefore seems that the letters from the Council are more akin to an opinion on the status of the claimed route, rather than definitive evidence of the same. In turn, it is not necessarily the case that the landowner could not have prevented use of the footpath, just on the basis of the Council’s opinion that the land was highway. 
Pertinent to this point, the appellant cites the case of Powell & Anor v Secretary of State for Environment, Food and Rural Affairs [2014], which post-dated Circular 01/09, and concerned a route mistakenly recorded on a Council’s Definitive Map Statement. At paragraph 35 of the judgement, it was noted: 
“The use of the footpath in this case was clear and found by the Inspector to be so. The ambiguity which is contended for by the claimant only arises when you look behind that user at questions of what might or might not have been disclosed by legal documentation […] and further what might have been known or discoverable by the landowner or the users. That approach in my judgment is inappropriate. The authorities are clear that the focus of the inquiry should be on the use itself and how it would, assessed objectively, have appeared to the landowner.”
This suggests that the legal status of the claimed route is not necessarily determinative of whether use was “as of right”. Instead, the landowner’s perception of such use may be more relevant. In the present case, the landowner challenged the Council’s classification of the affected land as a public highway and even sought a legal opinion on this point. Whilst it is not clear when this challenge was first pursued, it does suggest the landowner did not agree with the Council’s classification of the land. In turn, this could be a sign that the landowner did not believe users had permission to use the claimed route, which the erection of barriers and signage in 2022 may attest to.
Whilst the position is certainly not conclusive, it is at least arguable that use of the path was not with permission and was therefore “as of right”. Whilst there may well be compelling arguments to the contrary, I have borne in mind the principles established in R v Secretary of State for Wales ex parte Emery [1998] when reaching this conclusion. It was noted in this case that an Order which is made following a Schedule 14 procedure still leaves the applicant and objectors with the opportunity to object to the Order under Schedule 15, when conflicting evidence can be heard and interrogated at a public inquiry. This approach is pertinent here, given the legitimate and credible arguments made by both sides. 
Intention of Landowner
Undoubtedly, the landowner would have felt constrained by the mistaken highway status of the claimed route, and in practice, it would have been difficult for them to preclude access to the claimed route. Even so, it is again arguable that it would have been possible for them do so, given the Council’s opinion of the land’s status was incorrect.
It is worth highlighting the case of R (on the application of Godmanchester Town Council) v Secretary of State for the Environment, Food and Rural Affairs [2007] here, where it was held that a landowner’s lack of intent must be overtly communicated to the public in order to prevent dedication of a public right of way. This test is objective, and is based on what a reasonable person would understand, and not a landowner’s private intention. 
In this instance, it appears some individual users have been challenged on occasion by owners or occupiers when walking the claimed route. Whilst such challenges may need to be considered and tested further, at this stage, there is little other evidence to suggest any lack of intention to dedicate was communicated clearly. For example, no landowner deposit or declaration was made under s31(6) of the HA 1980 during the relevant period. There is also little to suggest any other obstacles or signage were erected to deter public use. In turn, even if the landowner had not intended to dedicate the claimed route as a footpath, or simply accepted use by the public due to the mistaken status of the land, any lack of intention to dedicate was not made clear to the public. 
Conclusion – Presumed Dedication
Bringing these points together, the evidence suggests that the claimed route had been enjoyed by the public without interruption for a period of 20 years prior to the public’s right to use it being called into question. Whilst there is conflicting evidence as to whether such use was “as of right”, the evidence is sufficient to reasonably allege this was the case. 
Moreover, whilst the mistaken highway status of the affected land does pose difficulties in terms of landowner intention, on the available evidence, I am not persuaded this point is sufficiently clear, so as to defeat the appeal at this stage. Reiterating Emery, evidence on this issue could be interrogated further during the confirmation stage. 
Overall, it is therefore reasonable to allege that a footpath subsists over the claimed route on the basis of presumed dedication under s31 HA 1980. On this basis, I have not gone on to consider dedication under common law, but it is possible this may become relevant at the Schedule 15 stage. 
Conclusion
1. Having regard to these and all other matters raised in the written representations I conclude that the appeal should be allowed.
Formal Decision
In accordance with paragraph 4(2) of Schedule 14 of the 1981 Act, within three months of the date of this decision, Kent County Council is directed to make an Order under section 53(2) and Schedule 15 of the Act to modify its Definitive Map and Statement by adding a public footpath as proposed in the application dated 10 July 2024. This decision is made without prejudice to any decisions that may be given by the Secretary of State in accordance with their powers under Schedule 15 of the 1981 Act. 
James Blackwell
Inspector
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