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	Appeal Ref: ROW/3357373

	This appeal is made under Section 53(5) and Paragraph 4(1) of Schedule 14 of the Wildlife and Countryside Act 1981 (the 1981 Act) against the decision of Staffordshire County Council (the Council) not to make an Order under Section 53(2) of that Act.

	By application dated 14 December 2017, Staffordshire Moorlands Bridleways Group (SMBG) claimed that PF25 Heaton, part of PF22 Leekfrith and part of PF28(a) Leekfrith, should be upgraded on the Definitive Map and Statement for the area to bridleway status. 
The application was refused by the Council and the applicant was formally notified on 28 October 2024.

	

	Summary of Decision:  The appeal is allowed.

	[bookmark: bmkReturn]


Preliminary Matters
1. I have been directed by the Secretary of State for Environment, Food and Rural Affairs to determine this appeal on the basis of the papers submitted. I have not visited the site, but I am satisfied that I can make my decision without the need to do so. In writing this decision I have referred to features and places that are shown on the Council’s plan, and I therefore attach a copy of this plan. The spelling of Gradbach may vary within this decision, reflecting the documentary evidence spelling of the name.
Main Issues
2. The application was made under Section 53(2) of the 1981 Act which requires the surveying authority, (in this case Staffordshire County Council) to keep their Definitive Map and Statement under continuous review, and to modify them upon the occurrence of specific events cited in Section 53(3).
3. Where it is proposed that an existing right of way should be upgraded, Section 53(3)(c)(ii) of the 1981 Act specifies that an Order should be made following the discovery of evidence which, when considered with all other relevant evidence, shows that ‘a highway shown in the map and statement as a highway of a particular description ought to be there shown as a highway of a different description’. The evidential test to be applied is the balance of probabilities.
4. The claim is based principally on historical documentary evidence, with user evidence also being submitted in support. For documentary evidence, section 32 of the Highways Act 1980 (the 1980 Act) requires consideration of any map, plan or history of the locality, or other relevant document, which is tendered in evidence, giving it such weight as is appropriate, before determining whether or not a way has been dedicated as a highway.
5. For user evidence, section 31 of the 1980 Act is relevant. This requires consideration as to whether a way over any land, other than a way of such a character that use of it by the public could not give rise at common law to any presumption of dedication, has been actually enjoyed by the public as of right and without interruption for a full period of 20 years. If this is the case the way is deemed to have been dedicated as a highway unless there is sufficient evidence that there was no intention during that period to dedicate it. The period of 20 years is calculated retrospectively from the date when the right of the public to use the way was brought into question.
6. Alternatively, if the case is not made out under statute, the evidence may be considered under common law. In this case the issues to be addressed would be whether, during any relevant period, the owners of the land in question had the capacity to dedicate a public right of way; whether there was express or implied dedication by the owners, and whether there is evidence of acceptance of the claimed route by the public.
Reasoning
Documentary evidence
Early commercial mapping
7. Numerous early commercial maps were submitted by the applicant in support of the claim, including Yates 1775, Cary’s 1787 and 1825, Greenwoods 1825 and Henry Teesdale 1830. The maps are generally small in scale but do serve to show a route approximating to that of the claimed upgrade, in the manner of a road or track.
Plans of Swithamley Estate and a plan of Roads around Swithamley, 2 undated, once circa 1831
8. As acknowledged by the Council, these early plans depict the route in the form of a narrow road and track. It is noted that there are no other routes in close proximity and a book published by Sir Philip Lancaster Brocklehurst, forty years later, in 1874, describes features along part of the application route and refers to a ‘grass-grown remnant of an ancient road’.
Heaton Enclosure Award and Map 1820 and Alstonefield Enclosure Award and Map 1839
The Heaton Enclosure records show the far western end of the application route depicted between solid double lines with an onward route in the direction of the claimed upgrade. The Award describes part of an ‘ancient carriage road’ being stopped up. It would seem that this stopped up section was once a continuation of the claimed route at its western end by Broom Hills, which is now known as Snipe and headed towards Dane bridge. I consider this is good evidence that the claimed route at its western end likely held higher rights than currently shown on the Definitive Map and Statement.
The Alstonefield Enclosure Map and Award shows the area just beyond the far eastern end of the claimed route. The map depicts a road coloured sepia heading towards Forest Bottom, with two prongs shown reaching and then crossing Black Brook. This road was recognised as a Byway Open to all Traffic (BOAT) in March 2025 by Staffordshire County Council. Whilst the other side of Black Brook falls outside of what is detailed on the map, the wording ‘From Swithamley’ is written and this would suggest the recognised public carriageway that is clearly shown crossing the brook continued on towards Swithamley. The earlier commercial and estate mapping, whilst not evidence of public status, would appear supportive of a route wide enough to support vehicular traffic at that time.
Churchwardens Notice 1874 and Quarter Sessions plan and Certificate of Completion 1875
9. Returning to the far western end of the route, a Churchwardens Notice from 1874, signed by the Surveyor of Highways, called a public meeting to discuss a proposed diversion to ‘a certain Road or Highway leading from the village of Wincle in the County of Chester and also from Heaton aforesaid to Gradbatch in the Parish of Alstonefield’. The plan shows the diversion of a section of what was known at that time as ‘Snipe Lane,’ which forms part of the claimed route. Just above the wording ‘Snipe Lane,’ the wording ‘From Gradbach’ can be clearly seen.
10. A certification of Completion from the Justices of the Peace in 1875, refers to the ‘road or highway from Wincle and Heaton to Gradbatch…..is now sufficiently completed and put into good condition and repair and likely so to continue properly made and fit for the use of travellers’. The road was stated to be 21 feet wide.
11. It is very unlikely that a public meeting would have been called to discuss the diversion of a private road, and as stated by SMBG, only public highways would have been a matter for the Quarter Sessions. The Council acknowledged the relevance of this evidence but only felt that it supported higher rights for the far western end of the route, as the documentation did not describe the line of the route through to Gradbach. They also pointed out that the words ‘road,’ ‘highway’ and ‘travellers’ were open to interpretation.
12. While I accept the documents did not describe the onward route to Gradbach, the records clearly stated the route continued to there, and the earlier mapping only shows one obvious route to Gradbach, which is that approximating to the line of the claimed upgrade. Additionally, the earlier Enclosure Act of Alstonefield clearly showed a public carriage way connecting to the end of the claimed upgrade route with a notation ‘from Swithamley.’
Deposition (1871-1872) regarding a nearby road, Crabtree Road / Three Pools
13. Some late evidence was received, which formed a deposition from a local smithy regarding a dispute over a local road, which SMBG advise is a Class C road, now known as Three Pools, Heaton. In the deposition, the smithy appears to describe local public cart roads and within that description he mentions the route from Dane Bridge to Gradbatch was by Snipe at the back of PK wall and Paddock. This appears to correlate with the application route.
Ordnance Survey (OS) Mapping 1899 and Bartholemew’s Map 1902
14. Whilst the earlier mapping is only indicative of the line of the claimed route, the OS Map 1899 is more detailed in this respect. On this large scale map the route is clearly shown. Along what is recognised as PF25, the route is generally depicted between one solid and one dashed line. Where the claimed route forms part of PF22 and PF28(a), it is shown between 2 dashed lines. It is accepted that OS maps are not evidence of public status, and the later maps bear a disclaimer to this effect, however they are good evidence of the physical existence and character of a route.
Bartholemew’s Map is small scale and thus only indicative of the general line of the claimed upgrade. Shown between solid black lines for the most part, the depicted route joins the now recognised BOAT, which then heads off towards Gradbach. The key notates the route as a passable indifferent class road and being uncoloured, it was considered inferior and not suitable for cyclists.
Like the OS maps, later versions of Bartholomew’s maps, held a disclaimer that representation of a road on the map was not evidence of a public right of way. However as acknowledged by the Council, these maps were very popular, and available for sale to the public and used by cyclists and tourists. It would be unlikely that such a map would show routes not available to the public and SMBG pointed out that as cyclists had no right to use bridleways at that time, it could be seen as evidence of vehicular status. Whilst of limited weight, the map is of assistance when regarding the evidence as a whole.
Finance Act Map 1910
Although showing the route in its entirety, and as pointed out by SBMG, not labelled as a footpath like other routes on the map, this record is of little help.
Definitive Map and Statement (DMS) preparation records
Parish Survey Cards
The parish survey card for PF25 Heaton describes the entire route that is being claimed for to Forest Bottom, albeit this description encompasses parts of PF22 and PF28(a) which fell into Leekfrith Parish. The abbreviation FP has been crossed out and replaced with RP, suggesting that the surveying authority considered PF25 was a Road Used as a Public Path (RUPP). An accompanying plan shows the route marked as CRB, which suggests that it was a cart road used as a bridleway. Under the section ‘grounds for believing the path to be public,’ there is a notation of ‘20 years use’. Whilst the Council felt that there was no clear proof of a bridleway on PF25, they did acknowledge that the markings on the survey card and plan were indicative of rights higher than a footpath, and whilst not conclusive could be good supporting evidence.
The survey cards and the accompanying plans for PF22 and PF28(a) in Leekfrith Parish were notated FP and were not suggestive of higher rights existing.
RUPP’s
Due to the confusion raised by the classification of RUPP’s, the Countryside Act 1968 specified that RUPP’s should be reclassified to BOATS, bridleways or footpaths. The Council advised that their review and reclassification of RUPP’s was completed by 1969/70 and as a result PF25 was concluded to be a footpath.
The British Horse Society (BHS) who also submitted evidence for the claimed upgrade, drew attention to a case held 5 years after the Council’s reclassification. The case, R v Secretary of State for the Environment ex parte Hood [1975], was concerned with the reclassification of RUPP’s and concluded that the depiction of a RUPP on a parish survey card was conclusive evidence of at least bridleway rights.
The BHS considered that although PF25 was reclassified to a footpath prior to the caselaw, that classification was incorrect. They drew attention to a 1979 letter from the Council to the Department of the Environment, wherein the Council explained that due to a previous misunderstanding of the term RUPP, there were numerous instances of road paths terminating on footpaths. The letter went on to state that the Council attempted to rationalise this in their reclassification by downgrading road paths to footpaths, which the letter then stated had since been shown to be incorrect. Whilst the Council felt that it must be assumed that the Council at that time correctly followed the classification tests set out in the Countryside Act 1968, they did acknowledge that it was unknown whether PF25 was downgraded simply because it linked to a footpath at one end. The Council did not appear to provide any historical evidence at this 1979 Inquiry and so classifications appear to have been based mainly on suitability at that time.
Following the reclassification of RUPP’s by the Council, and as a result of several objections and representations following the reclassifications, a Public Inquiry was held in 1977. PF25 and PF22 were among several rights of way that were covered in the Inquiry. The Inquiry report at paragraph 60 noted with regard to PF25, ‘in the light of the decision of the Court of Appeal in the Hood case, the County Council are willing to agree to the re-classification as a bridleway, although they would prefer a footpath so as to link with footpath 22 in Leekfrith’.
I note in the evidence that there is disagreement amongst parties regarding paragraph 60 of the Inquiry report. The Council considered that their willingness to reclassify PF25 as a bridleway at that time was a concessionary move, however Congleton Mountain Biking Club who made comments on the application to upgrade the route, considered it was a strategic move, with the Council recognising that PF25 should be a bridleway, but having an overriding primary objective of extinguishing vehicular rights at that time. Whilst both of these views are speculative, I consider it unlikely that the Council would have stated a willingness to reclassify PF25 to a bridleway, if they did not consider that bridleway status may have existed over this stretch.
Ultimately the objections to the local RUPP’s being reclassified to footpaths by the Council, were made by vehicular user groups who were only seeking BOAT status. As such it would appear that the Inspector at the Inquiry was without the power to direct any reclassification to a different status, should a BOAT not have been found using the tests set out by the Countryside Act 1968.
Conclusions on documentary evidence
The route that is the subject of the proposed upgrade appears to have been in existence since at least the late 1700’s, depicted in a manner that would suggest use by vehicular traffic would have been possible. The route is described in two early documents as an ancient road and the Enclosure records and Quarter Sessions documents provide good evidence that PF25 was quite possibly a vehicular highway. These documents also suggested that the connecting route at the eastern end of the claimed upgrade was also a vehicular route, this now having been recognised, and awarded BOAT status by the Council.
Whilst the evidence of that part of the route that consists of part of PF22 and PF28(a) is less clear cut, the plans accompanying the Quarter Sessions and the Alstonefield Enclosure Award both clearly reference a route coming from the other direction and mapping would suggest that the application route was the most and possibly the only potential route. The deposition by the local smithy also appears to refer to the application route as a public cart road.
OS mapping depicts the application route accurately, although OS mapping is not evidence of status. In the light of caselaw, some weight can be placed on Bartholemew’s map of 1902. The Definitive Map records give further support to PF25 having higher rights than a footpath and this was acknowledged by the Council, as seen from the Inspectors Inquiry report and the Council’s Statement of Reasons. By the time of the preparation of the DMS, those parts of PF22 and PF28(a) that form part of the claimed route were recognised only as footpaths and from the mapping, it appears that this part of the route has always been depicted more in the manner of a track than a road and its condition may well have additionally declined contemporarily. However, in my view, this does not override the earlier evidence that suggests an ancient road was possibly in existence along the line of the application route.
With both ends of the route connecting to public vehicular roads, strong evidence that the western part of the route likely held at least bridleway rights, the notations of onward destinations depicted in two legal documents, and a deposition indicating the route was a public cart road, I do not find it unreasonable to consider that historically, the application route may have held a higher status than a footpath.
User and landowner evidence
SMBG submitted user evidence, that they stated was not for the purpose of satisfying the criteria for dedication of a way under statute or at common law, but was supportive evidence in showing how the local community had viewed and used the application route over many years. Evidence from those users indicated daily, weekly and monthly use of the application route on bicycle, horseback and by car, from at least 1973.
Six landowners / occupiers submitted evidence forms, two of which were in support of the application. While it is not clear whether they had capacity to dedicate, the two occupiers in support both recall having seen users on foot, horse and bicycle.
Four landowners objected to the application, however two of these have only lived along the route since 2008 and 2012. The landowners mentioned signs, predominantly stating ‘Private Road’ or ‘No Motor Vehicles.’ One mentioned a ‘No Cycling’ sign, although it is not clear where this is located or how long it has been in place. All landowners mentioned seeing use of the application route by horses, cyclists and motorised vehicles, with users of motorised vehicles being challenged. The 2012 landowner gave permission to various members of the public to use the route on means other than foot, albeit this does not appear to comprise of any users who have submitted evidence forms. Two further landowners made representations in 2018, and although they both objected to the application, neither of them appear to have submitted any evidence in this regard.
It would appear that between 1980-1984 there were instances of challenges to use, with some fencing erected across parts of the route by landowners and the locking of a gate briefly by the Peak District National Park (PDNP). Some of the more contemporary landowners also appear to have challenged users, locked gates and erected signage.
On the basis that the PDNP land, across which part of the application route passes, was designated as access land by the Countryside and Rights of Way Act 2000, the Council considered that dedication under statute did not apply. They further considered that the evidence did not satisfy the common law test, given the challenges and obstructions above, the limited number of user forms submitted, a lack of capacity by some occupiers to dedicate and some users referring to possible permissive use as a result of keys being issued by PDNP, following the short period of them locking the gate.
However, in addition to the user evidence outlined at paragraph 32, SMBG subsequently submitted details of a previous user evidence claim from 1991. It does not appear that a conclusion was reached by the Council with regard to that claim and I agree with SMBG that the evidence is relevant to this appeal.
The 1991 claim included 7 user evidence forms (UEF’s), and these would seem to be different users to those who submitted UEF’s with the current application. Earliest use appeared to go back to 1926, with modes of travel including walking, riding, cycling and use by car. Some users had no connection to the landowners or occupiers along the route and some appeared to have been tenants. Whilst there may have been a right for the tenants to use part of the route, it would be unlikely that the right would have extended over the entire of the application route. Of note, one user who was a tenant, wrote that in 1965 she erected a ‘private road’ sign as advised by her landlord Sir Brocklehurst, to deter cars. However she also stated that she accompanied that landowner on several occasions, to oil the gates so that they could be more easily opened by riders without having to dismount.
Conclusions on user and landowner evidence
As referred to by the Council, the evidence from the landowners is contradictory with regard to dedication, with some believing the route to be a bridleway and others not. There appear to have been two periods, one in the early 1980’s and one in the last decade, where use of the route by users other than pedestrians was challenged, signs erected and use prohibited at times, by the means of locked gates across the route.
However, as pointed out by SMBG both the user evidence and the landowner evidence seems to suggest prolonged use over a very long period of time by users other than those on foot. Whilst I acknowledge the Council’s view that the number of UEF’s is low, it is a very rural area and as such, notoriously high use would not be expected. The recent discovery of what appears to be an undecided user based claim from 1991, with use stated going back as far as 1926, does add credence to the view of SMBG that the local community regarded the route as having higher rights than the footpath status it currently holds.
Other Matters
I note in the evidence that a number of matters were raised by landowners and the Parish Councils, relating to the suitability, desirability, financial burden, and safety concerns likely to arise if the footpaths were to be upgraded. Whilst I recognise all of the above as very real and genuine concerns, the legal criteria on which this case must be determined does not allow for consideration of such matters.

Conclusions
Early mapping suggests that the route has been in situ since at least the late 1700’s. The manner of its depiction on these maps are indicative of a route that may well have been capable of taking vehicular traffic. The evidence provided by the Quarter Sessions and Enclosure records show that both ends of the route connected to vehicular highways. It also suggests that the western end of the route was quite possibly considered a public vehicular highway and the notations and descriptions in these legal documents do suggest that the application route was a recognised onward route. Whilst I accept that the section of the route through the Leekfrith Parish was depicted more in the manner of a track, the deposition of a local smithy from the 1870’s appears to describe the route as a public cart road. Bartholemew’s map also supports this with its description of the route as a passable indifferent class road.
Albeit later mapping and records indicate only a footpath status existing on the application route, the Definitive Map Survey Cards identified PF25 as a RUPP and a CRB. The Parish Survey Card described the reason for its notation of RUPP/ CRB was ‘20 years use’, which correlates with some of the user evidence supplied from the unresolved 1991 claim.
No single piece of evidence conclusively points to the application route having a higher status than currently designated, however there are several pieces of evidence which, when considered together as a whole, have a synergy that does suggest that higher rights may exist.
On the balance of probabilities, I find that when the evidence is taken as a whole, the case tips in favour of a possible higher historical status subsisting along the application route. The making of an Order in this particular case will afford an opportunity for further testing of both the conflicting interpretations submitted, as well as the recently discovered evidence that was submitted after the Council’s decision not to make an Order.
Overall Conclusion
Having regard to these and all other matters raised in the written representations I conclude that the appeal should be allowed.
Formal Decision 
In accordance with paragraph 4(2) of Schedule 14 to the 1981 Act, Staffordshire County Council is directed to make an Order under section 53(2) and Schedule 15 of the 1981 Act within three months of the date of this decision, to modify the Definitive Map and Statement for the area by upgrading the existing footpath PF25 Heaton, and those parts of PF22 and PF28(a) Leekfrith, to bridleway status.
This decision is made without prejudice to any decisions that may be given by the Secretary of State in accordance with his powers under Schedule 15 of the 1981 Act.
A Behn
[bookmark: bmkPageBreak]      Inspector
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