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	by Laura Renaudon LLM LARTPI Solicitor

	An Inspector appointed by the Secretary of State for Environment, Food and Rural Affairs

	Decision date: 03 December 2025



	Appeal Ref: ROW/3347282                                                                       


	This appeal is made under Section 53(5) and Paragraph 4(1) of Schedule 14 of the Wildlife and Countryside Act 1981 against the decision of Gloucestershire County Council (‘the Council’) not to make an Order under section 53(2) of that Act.
By an application dated 20 October 2020, the appellants claimed that the definitive map and statement of public rights of way should be modified by adding a public footpath at Longney Crib, Parish of Longney and Epney.
The application was refused by the Council and the appellants were notified of the decision on 4 June 2024. 

	
Summary of Decision: The Appeal is allowed.
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Main Issues
1. The application seeks to add the record of a public footpath to the Definitive Map and Statement (‘DMS’) for the area. The Council’s report on the application (DR03a) records that the application was made under section 53(2)(b) of the Wildlife and Countryside Act 1981 (‘the 1981 Act’) which requires the Council to make such modifications to the DMS as appear to them to be requisite in consequence of an event set out in section 53(3). 
2. Such an event may include, as contended for here, the discovery of evidence which, when considered with all other relevant available evidence, shows that a right of way which is not shown in the DMS subsists or is reasonably alleged to subsist over land in the relevant area. Although the Council’s report refers to section 53(3)(c)(iii) the relevant paragraph is found in section 53(3)(c)(i).
3. Before setting out what I consider to be the main issues in the case, it is important to say what this is not about. First, a number of claims have been raised about the conduct of the Council and of potential conflicts of interest of various parties, including parish councillors, during the course of considering the application. These claims are not relevant to my considerations. My task in this appeal is to assess the evidence and to decide whether, on the basis of that evidence, I should direct that an Order to modify the DMS be made.
4. The second point that is not relevant to my considerations is what if any consequences might follow for the existing, approximately parallel, stretch of footpath ‘ELY16’ that is recorded on the DMS. A history of complaints about obstructions and discouragement of the use of this length of footpath is set out in the documents I have reviewed. Whilst those matters are of relevance to some of the issues I must consider, what is not before me to consider is whether the extinguishment or diversion of the existing ELY16 is a good idea. Even if making (and confirming) the Order now sought would result in pressure for such extinguishment or diversion, that would not be a good reason to refuse to make an Order here if it is otherwise justified by the evidence. A number of the representations in the case appear to consider that there is a ‘choice’ to be made between the two routes, but that would not be the inevitable consequence of any Order.
5. The merits of the case are not before me: what I have to decide, based on the evidence supplied to me, is whether the public footpath contended for by the appellants subsists or is reasonably alleged to subsist.
6. In this I depart somewhat from the approach taken by the Council, whose report did not expressly conclude upon whether a reasonable allegation was raised, but concluded only (at paragraph 39) that a public right of way was not considered to subsist. This is to address the question required when deciding whether to confirm an Order. At the stage, as here, of deciding whether to make an Order, as set out in R v SSE ex parte Norton & Bagshaw [1994] 68 P&CR 402, it is necessary only to be satisfied that the allegation of a right of way is a reasonable one to make. 
7. Whether a right of way does, on the balance of probabilities, subsist, is the test to be applied when deciding whether to confirm an Order. The lesser standard of a ‘reasonable allegation’ applies at this stage, of deciding whether to make one. The case of R v SSW ex parte Emery [1998] 4 All ER 367 clarified that where there is a conflict of apparently credible evidence, a right of way is ‘reasonably alleged to subsist’ if, reasonably accepting the evidence of one side, and reasonably rejecting that of the other, the right would be shown to exist. 
8. Section 31 of the Highways Act 1980 (‘the 1980 Act’) sets out the means by which a way may be deemed to have been dedicated as a highway (the public footpath contended for here being one such type of highway). There is no suggestion that the way is of such a character that use of it by the public could not give rise to any presumption of dedication. The questions are whether it is reasonably alleged that it has been actually enjoyed by the public, as of right (meaning without force, secrecy or permission) and without interruption for a full period of 20 years unless there is sufficient evidence that there was no intention during that period to dedicate it.
9. If I find that it is not reasonably alleged here that those statutory tests are satisfied, I should nonetheless need to consider whether a reasonable allegation of dedication and acceptance of the way has taken place under the common law. This would require an inference of dedication of the way by the landowner(s) who must have had, at the time of the inferred dedication, the capacity to so dedicate the way. 
10. On either approach section 32 of the 1980 Act requires me, in considering whether a way has been dedicated as a highway, to take into consideration any map, plan or history of the locality or other relevant documents and to give them such weight as is justified in the circumstances. Although the Council have reviewed historic maps and other documents such as the local Inclosure Awards, none of them sheds any particular light on the issues for consideration. 
11. Not all elements of the case are in dispute. There is no suggestion, for example, that use of the claimed footpath has been undertaken by force, or in secret. The particular issues arising for consideration appear to me to be these:
(i) When the right of the public to use the way was brought into question. This is necessary to decide in order to determine the relevant 20 year period for consideration under the 1980 Act;
(ii) Whether the use of the way was sufficiently notorious during that 20 year (or other) period to bring home to the landowner that a right was being asserted; 
(iii) Whether the use of the way was a necessary deviation arising from the intermittent obstructions, or the inundation by the river, of ELY16 and, if so, whether this was onto the same landowner’s land or that of another, and with what consequences;
(iv) Whether the use of the way took place with the landowner’s permission;
(v) Whether (in the common law case) the landowner(s) had the capacity to dedicate the way;
(vi) Whether the use was carried on without interruption; and
(vii) Whether there is sufficient evidence that the landowner did not intend to dedicate the way. 
Reasons
12. A copy of the application plan is appended to this decision for ease of reference. I am conscious that the alignment of ELY16 is not quite accurately depicted on that plan, but the differences are not of consequence to my considerations here. The claimed route from A to D as shown on that plan is around 120 metres. It passes through two different landholdings, going from one to the other approximately coincidentally with a stile at point B on the plan. The landowners of the section between points B and D are the appellants, who are also the landowners of the land over which the ELY16 route passes between points A and C via point X.
13. I shall refer to the routes respectively as ‘the claimed route’ and ‘the ELY16 route’ in this decision.
Bringing the use into question
14. Evidence of users suggests that some use of the claimed route had begun by the 1960s. At the time of the Council’s initial consideration of the application, they considered that there were three potential dates when the right of the public to use the way might have been brought into question. These were 1993, when it is said that the landowner gave a permission to use the claimed route (such permission meaning that use could not have been ‘as of right’); 2001, when paths in the area were closed for some months during the Foot and Mouth outbreak; and 2019 or 2020, coinciding with either a statutory deposit made by the landowner (of A – B) pursuant to section 31(6) of the 1980 Act (2019) or with the date of the present application (2020).
15. The Council now takes the view that the later date(s) provide the end of the appropriate period for consideration. 
16. Flood alleviation works were carried out to the banks of the adjoining River Severn in around 1993, entailing the temporary closure (inasmuch as it remained usable) of ELY16 in the vicinity. There are some differing accounts about the use of the claimed route during this time, but the ‘official’ diversion was along existing other public routes. Therefore, the Council no longer contend for 1993 as the date when any public right to use the claimed route was called into question. Although one of the landowners refers to having granted a permission in around 1993, insufficient details of how any such permission was communicated, and on what terms, are provided to say that it called into question the public’s right to use the route.
17. As to the events of 2001, the recent Roxlena judgment (R (Ramblers’ Association) v SSEFRA [2025] EWHC 537 (Admin)) has caused the Council to reconsider its case as to whether the Foot and Mouth restrictions in 2001 amounted to an interruption to the use, or the bringing into question of any public right. Although Roxlena is again under appeal, I do not disagree with the Council’s assessment given the current state of the law. Additionally, although a relevant statutory instrument (1983/1950; reg 27) was in existence to allow public paths to be closed off in the area at the time, I am not informed of any notices that were actually erected in the vicinity and how (if at all) the use of the claimed route was affected.
18. That leaves either 2019, the date of the A-B landowner’s statutory deposit, or 2020, the date of the present application. Evidentially, nothing appears to turn on the difference. Although the appellants point out that no statutory declaration has yet followed the landowner’s statutory deposit, I accept that the deposit by itself, because it does not admit to the public’s right to use the route, is sufficient to call into question the public’s right to use it.
19. I do not discount the possibility that the right to use the claimed route can have been brought into question by some earlier event; in particular, the reinstatement of the ELY16 route in 1994 after a period during which that route was possibly destroyed. But on the basis of the evidence now before me I find the relevant period for consideration, under section 31 of the 1980 Act, to be 1999 to 2019.
Sufficiency of user
20. The claimed route lies adjacent to the Severn Way (meeting it at either end) which is a long distance recreational route. It also forms a recreational route between the two small settlements of Longney and Epney to the north and south. 27 user evidence forms were obtained. One user completed two forms, and another’s evidence was withdrawn. One form was filled in jointly by the appellants. 
21. Of those, 17 make reference to having used the claimed route on foot since 1999 or before, with varying frequency. Not all of the accompanying maps exactly correspond with the claimed route although there is a broad pattern of consistency. One user refers to having asked the adjoining occupier if it was ‘ok’ to use the route, but otherwise no users refer to having received any permission (or, until recently, challenge) to use of it.
22. Photographs supplied of the claimed route, although obviously obtained at a particular point in time, show it to be reasonably well-trodden. Absent other factors, there appears sufficient evidence of sufficient user of the route throughout the relevant period to have brought home to the landowner that a right was being asserted.  
Effect of interruptions to the use of ELY16
	Obstructions
23. The Council’s principal contention in the case is that the claimed route has been used, not as a route in its own right, but as a deviation from the ‘official’ footpath of ELY16. Their consequential contention is that therefore use of the claimed route cannot have been ‘as of right’ but only in exercise of a right of deviation from ELY16 when it has been obstructed.
24. A reference is made to the ELY16 route having been obstructed by an adjoining occupier as early as the 1960s, by the placing of ‘driftwood’ across the route making it impassable. There is a suggestion that this prompted the first use of the claimed route. 
25. A number of other examples of obstruction or discouragement of the use of ELY16 are supplied by the Council, and largely disputed by the appellants. To summarise, there are references to barbed wire and prohibitive signage in 1981; verbal deterrence or discouragement to walkers from time to time; the erection of a gate (at point X) in around 2005 and its possible padlocking in around 2010; an allegation of car parking across the path; and blocking of the path by building waste and possibly a skip in around 2019. Post-dating the relevant period I have identified for consideration, allegations of the erection of poultry netting across the route in 2020 and ‘clutter in the garden’ are also made. 
26. At the northern end near to where the two routes meet, they pass on each side of a group of attached cottages, ‘Crib Cottages’, with ELY16 passing to the west, adjacent to the river, and the claimed route passing to the east. Until recently it appears that there were no signs indicating the route of ELY16. At the southern end it appears that footpath roundels have been installed directing users to the claimed route rather than to ELY16. 
27. Although the Council refer to a number of complaints having been received periodically about the use of the ELY16 route having been obstructed or actively discouraged by some of those living near it, of those persons submitting user evidence forms only two refer to any of their use of the claimed route as referrable to such obstruction or discouragement of the ‘true’ route (witnesses 1 and 2). A number of others professed themselves unaware of the ‘true’ route of ELY16 (witnesses 9, 10, 17 and 19). 
28. This ignorance of ELY16 is by no means universal, with a number of other users clearly aware of both paths, but apparently using the claimed route rather than ELY16 as a matter of preference. I infer this from statements such as ‘it [the route] has always been on both sides’ (witness no. 2), a reference to ‘the original route followed that shown as ELY16’ (no. 3); ‘it takes us away from the steeply sloping river bank edge, which seems much safer’ (no. 4); ‘I have always used the route to the landward side of the cottages, and have never used the route to the riverside of the cottages’ (no. 5); ‘a lot of locals think ELY16 can be dangerous at high tide’ (no. 10); ‘I have always used the marked path with my dog. ELY16 is to[o] close to the river so I considered that unsafe’ (no. 24). Therefore, it appears at least arguable that much of the use of the claimed route has not been because ELY16 has been impassable or obstructed. 
29. The extent to which any discouragement of walkers to use the ELY16 route over the relevant 20 year period has taken place is unclear. Land ownership issues aside, any right of deviation (to the extent that it exists) could arise only as a result of the ‘true’ route being impassable or obstructed. The Council have not alerted me to any authority suggesting that the right exists where the ‘true’ route is simply less convenient than an available alternative. 
30. Thus the general picture arising from these accounts is that although at times the ELY16 route may have been obstructed or impassable, there is a sufficient body of evidence to suggest that the claimed route has been used not as a necessary deviation but as a preferable alternative. To that extent, it appears reasonable to allege that it is a different route and that a substantial body of users of it were not, as a matter of fact, deviating from ELY16.
31. It also appears the case that not all users of (most of) the claimed route have necessarily used it from end to end. Witness no. 2 has accessed the route from the no-through road leading east from Cribs Cottages. To that extent it could perhaps not be a deviation at all, but rather a short-cut to joining ELY16 at the point further south (at C).
32. The other issue raised in relation to any obstructions to the ELY16 route is whether the use of the claimed route in response to such obstructions can have been in the exercise of a right to deviate. If a right to deviate exists, then potentially any use of the claimed route cannot have been by way of trespass, or ‘as of right’, but merely in the exercise of a right (described in Dawes v Hawkins (1860) 141 ER 1399 as a ‘public right’ and referred to by the Council as a common law right). 
33. The modern case law suggests that it will be difficult to establish that deviating from an obstructed route onto the land of another is in the exercise of a right to do so. The judge in R (on the application of Gloucestershire County Council) v SSETR (2001) 82 P&CR 15 reported that no authority had been cited to her where the right to deviate had been held to exist other than on to the land of the defaulting owner responsible for the obstruction. Ultimately if it is impossible to deviate onto other land of that landowner then the facts of the case might possibly support a deviation by right onto another’s land: I do not understand the judge to have laid down any general statement of principle to the contrary. The historic picture here is, however, insufficiently complete to say whether the use of the claimed route was in fact the minimum necessary deviation from ELY16 or if, during periods of obstruction or impassability of ELY16, an alternative course not involving land of a third party might reasonably have been taken.   
Destruction
34. The Council has recently found more details of the events leading to the building of the ‘sea wall’ by the National Rivers Authority (as was) in around 1993. The County Surveyor wrote to the then-owner of No. 4 The Crib in 1973 concerning a proposed diversion of ELY16, because ‘it would appear from measurements taken that erosion of the river bank has taken place when one compares the relative position of present day boundaries with those indicated on the 1923 O.S. map. It is also apparent that part of the original scheduled footpath… has been eroded’. By 1981, the then-owner of ‘The Crib’ (whom I then understand to have owned all of the Crib Cottages) wrote to the County Surveyor to say that ‘it is true that part of the above [no. 16] footpath where it passes through my property (coloured red on plan) has disappeared due to erosion of the river bank’. 
35. [bookmark: _Hlk213861486]This does at least raise the question whether the ELY16 route was partly destroyed at this point. The Council make a number of points about the judgment of R (Gloucestershire) (supra) as it relates to the rights of the public to deviate around an obstruction. However, I do not understand them to dispute the judge’s finding that a review of the authorities had revealed no case in which the right to deviate had been upheld in a case involving the destruction of a right of way rather than an obstruction to one. She rejected the contention that the public have an automatic right to deviate onto the nearest convenient path when a right of way is destroyed. 
36. In this case, although ELY16 was ‘reinstated’ (according to the Council’s annotated Definitive Map overlay) in 1994 by the National Rivers Authority, part of it appears possibly not to have existed at all for a period of perhaps 20 years. That does all relate to a period prior to the relevant 20 year period now under consideration, but any use of the claimed route during that time might not have been in exercise of any right of deviation, even if that (deviating from the ‘true’ route) is as a matter of fact the explanation for the use. That would imply that user of the claimed route during that earlier period will have been as of right, rather than in the exercise of any right of deviation.   
Whether use was with permission
37. The 1981 letter from the owner of the Crib, Mr Bond, went on to say that he was content for members of the public to have ‘unrestricted use’ of an alternative route through his property, and that he agreed for it to be entered on ‘the rights of way survey’ which, by then referring to the 1949 Act, I take him to have meant a reference to the DMS. That appears a fairly unequivocal communication of an unrestricted dedication, although it appears that nothing then came of it by way of change to the DMS. 
38. One of the users (no. 26) refers to some planning permission documents relating to no. 1 Crib Cottages that show evidence of a footpath to the left of the cottage (which I take to mean to the east, as she later refers to no. 4 as the ‘right hand’ cottage). It is not clear when that was, or if the permission has been carried out. Consequently it is not clear whether the alignment of the claimed route has remained the same since Mr Bond’s letter of 1981, or if cottage no. 1 has been extended to the east (and the route realigned accordingly). I understand from correspondence from the existing landowners of the A-B section of the claimed route that they have owned it for very many years, and thus it is unclear how effective Mr Bond’s apparent dedication of the route in 1981, if it was purporting to be on the present alignment, may have been.  
39. The landowners of the A-B section, a Charity, have made representations in response to this appeal to say that the Charity has ‘previously permitted temporary access across its land during periods when Public Footpath ELY16 was inaccessible’, giving as examples granting access in 1993 when the National Rivers Authority undertook flood bank reconstruction works, and again in 2001 during the Foot and Mouth outbreak. It is not entirely clear to whom such permissions were given or for what purpose, and it is not stated how any permission was communicated. 
40. The Council suggest that the claimed route has been known to local inhabitants as a ‘permissive’ route but again it is not clear how any such permission has been communicated to anyone.
Landowner’s capacity to dedicate
41. Insofar as dedication at common law is to be inferred, although the landowners of section A–B are a Charitable Trust, it is not suggested by anyone that they can have had no capacity to dedicate a right of way during the relevant period. I do not understand the land to be held on a strict settlement.
Whether the use was interrupted
42. The Council’s concessions in respect of the Roxlena litigation largely dispose of this issue: save possibly for a short period relating to Foot and Mouth, the use has not been interrupted. Any cessation of the use during those months will potentially have amounted to an intermission rather than an interruption. There is no evidence before me to indicate that the right was disputed during the relevant period.  
Whether sufficient evidence of a lack of intention to dedicate
43. The statutory deposit made under section 31(6) of the 1980 Act, which I consider marks the end of the 20 year period for consideration, brings the right to use the route into question. However it does not by itself, without any statutory declaration, amount to evidence of a lack of intention to dedicate the claimed route. I am not informed of any acts taken by either landowner during the relevant 20 year period that would have communicated to users that their use was with permission or that any user rights were otherwise challenged.

Conclusions

44. I come back to the question whether the existence of a public footpath can reasonably be alleged. There is a considerable dispute over the evidence of obstructions to the ELY16 route, and how extensive any obstruction or discouragement was throughout the relevant period. Most users of the route do not attribute their use of the claimed route to any obstruction of ELY16. Not all of those users were aware of ELY16 but, of those that were, several appear to have used the claimed route as a matter of preference rather than out of necessity. 

45. Insofar as any use were attributable to the obstruction or impassability of ELY16, it is uncertain whether any use of the claimed route (at least between A – B) will have been in the exercise of a public right of deviation. It is not clear whether any other routes, not involving third party land, might have been available. Any use of the claimed route as a deviation whilst ELY16 was apparently destroyed cannot have been in the exercise of any automatic right to do so: R (Gloucestershire). Such use during that period appears more likely to have been as of right. (That is before the relevant 20 year period, but as discussed above I do not discount the possibility that an earlier event brought into question the public’s right to use the claimed route.) It is also possible that a former landowner of the cottages (Mr Bond) made an express dedication of the claimed route as a right of way in 1981, although there is certainly a question mark about whether that can have been on the present alignment. 

46. There is no incontrovertible evidence, at this stage, to say that the claimed right of way cannot subsist. It is appropriate in such cases to bear in mind that making an Order at this stage would leave the parties with the ability to contest the Order at the Schedule 15 stage, when conflicting evidence can be examined further. As set out above, there are a number of matters arising for further investigation that would assist any decision as to confirmation. 

47. I therefore conclude that the requirements for making the Order sought are satisfied, and that the Council should be directed to make an Order. Before doing so, they should satisfy themselves as to the appropriate width and as to any restrictions or limitations that should be recorded, such as the stiles and gates that are mentioned by users.

Formal Decision
48. The appeal is allowed.
49. In accordance with paragraph 4 (2) of Schedule 14 to the 1981 Act, the Council is directed to make an Order under section 53 (2) and Schedule 15 of the 1981 Act, within three months of the date of this decision, to modify the definitive map and statement to add a footpath, as set out in the application dated 20 October 2020 and shown on the plan appended to this decision. 
50. This decision is made without prejudice to any decisions that may be given by the Secretary of State in accordance with her powers under Schedule 15 of the 1981 Act.
Laura Renaudon
INSPECTOR




APPENDIX: THE APPLICATION PLAN
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